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ADMINISTRATIVE DISCRETION* 


HENRY WOLF BIKLE£ 
General Counsel, Pennsylvania Railroad Co. 
In his famous opinion in Marbury v. Madison, Chief 
Justice Marshall said: 


“The government of the United States has been em- 
phatically termed a government of laws and not of 
men.” 

In thus reiterating the famous antithesis of James Har- 
rington carried into the Constitution of Massachusetts of 
1780,’ the great Chief Justice gave currency to a terse de- 
scription of a conception which has come to be regarded 
as fundamental if free institutions are to be preserved. It 
summarizes in a simple contrast the revolt against auto- 
cratic power. It is an accepted axiom of our governmen- 
tal system. 

But candor compels the concession that it is impossible 
for the law to be so clearly and so completely stated as to 
eliminate all doubtful cases. Particularly is this true be- 
cause, as Dean Pound says:* 


“(Law must be stable and yet it cannot stand still.” 


* An address delivered before the Association of Practitioners before the 
Interstate Commerce Commission, Oct. 12, 1932. 

11 Cranch 137, 163, 2 L. ed. € (U. S. 1803). 

2 The idea is, of course, much older. See the excerpts from the works of 
Plato and Aristotle cited by Professor Dickinson as a foreword in his ADMINIS- 
TRATIVE JUSTICE AND THE SUPREMACY oF Law, pages 1-2. 

3 INTERPRETATIONS OF LecAL History, page 1. 
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Now, as soon as the presence of the doubtful case is ad- 
mitted, it becomes necessary to recognize the possibility 
that the judicial answer to hardly-contested litigation may 
depend on considerations which, while not excluding, will 
be in addition to, those of pure logic. In the conflict of 
principles which underlies some litigation—in the diffi- 
culty of determining the application of admitted stand- 
ards because of their vagueness or indefiniteness, which 
underlies so much more—the courts themselves are fre- 
quently in doubt. But they must decide one way or the 
other; and in such case of doubt their decisions may be 
affected consciously or unconsciously by what Mr. Justice 
Holmes, with his accustomed felicity, describes as 

“a judgment or intuition more subtle than any articu- 

late major premise.”’* 
Decisions in such cases—in spite of lip-service to the 
fidelity of the courts to the law—represent a choice be- 
tween two different but possible answers. That there is 
this real possibility of choice becomes at once—and pain- 
fully—apparent if counsel ask themselves how much con- 
fidence they have as to the probable fate of cases which 
they have argued, but which remain undecided. 

In other words, to quote Mr. Justice Holmes again, 

judges do legislate, but 

“they are confined from molar to molecular mo- 

tions.”® 
a fact which Mr. Justice Cardozo has interestingly elabo- 
rated in his lectures on the Nature of the Judicial Process. 

But, to the extent that judges possess this freedom of 

choice in deciding cases, it is difficult to justify the state- 
ment that they are controlled in their decision by estab- 
lished law. The orthodox theory is that they are supposed 
to discover the law and not to make it, but this theory 


(190 — v. New York, 198 U. S. 45, 76, 25 Sup. Ct. 539, 49 L. ed. 937 
5 Southern Pacific Company v. Jensen, 244 U. S. 205, 221, 37 Sup. Ct. 524, 
61 L. ed. 1086 (1917). 
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cannot, in all cases, be made to square with actuality. In 
the doubtful cases, and within the limits of the doubt, men 
govern rather than the law. 


It is inevitable that this should be so, since it is impos- 
sible to foresee, and, by specific rules of law, to provide 
for, all the possible situations that may come to require 
the application of some rule of law. General principles 
or standards must be established which are bound to carry 
with them a penumbra of vagueness or uncertainty, and 
to involve doubt in their application to specific, concrete 
situations. 


Now, this difficulty becomes increasingly troublesome 
with the growing complexity of modern life. It proves 
more and more difficult to lay down rules to govern the 
activities of everyday life, which will be at once simple 
and definite. In addition, the customary procedure of the 
courts frequently proves ill-adapted to the enforcement of 
the vague standards which it is deemed wise to ordain. 

As one result, regulatory commissions are created, 
which are intended, on the one hand, to furnish more ade- 
quate machinery for the enforcement of new rules, and, 
on the other, to provide tribunals for the purpose of mak- 
ing definite in concrete cases the indefinite standards 
which the legislature finds it necessary to establish. In 
this authority on the part of regulatory commissions to 
make definite in concrete cases the indefinite standards 
established by the legislature lies a range of discretion far 
wider than that customarily possible of exercise by the 
courts, and involving to a much greater extent a govern- 
ment of men rather than a government of laws. 

The Interstate Commerce Act, in its most important 
provisions, strikingly illustrates this tendency. Thus it 
requires that rates shall be reasonable, that they shall be 
non-discriminatory and not unduly preferential or prej- 
udicial. But, if search is made, either in the Interstate 
Commerce Act itself, or in the now nearly two hundred 
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volumes of the decisions of the Interstate Commerce Com- 
mission, for rules which will determine with any degree 
of certainty the elements which decide whether a rate or 
set of rates is reasonable, or whether undue or unreason- 
able preference exists, disappointment is the product of 
the effort. Some few guide posts are found in the forest, 
as, for example, the provisions of Section 15a, but for the 
most part they more nearly resemble the homely wisdom 
of the woodsman that the moss grows on the north side of 
the tree than the scientific accuracy of the magnetic 
needle. The Commission, in the light of all the evidence 
produced before it, must determine whether it thinks the 
rates reasonable, not unduly prejudicial or unduly prefer- 
ential. The question is primarily one of opinion: “un- 
reasonableness”*® cannot be defined by a mathematical 
formula, and in cases of undue preference and prejudice, 
the word “unduly” is always there. But, the personal 
power resulting is immense, particularly in view of the 
limited scope of court review. 

The vague and indefinite character of these standards 
would be of less consequence if the monetary stake in- 
volved in the cases disposed of by the Commission were 
small; but, as is well known, the controversies which the 
Commission is called on to determine are of the first mag- 
nitude and far surpass, in point of economic significance, 
ordinary court litigation. General rate cases, like in- 
creased rates, 1920,’ and reduced rates, 1922,° have af- 
fected the revenues of the carriers and the freight pay- 
ments made by shippers to the extent of hundreds of mil- 
lions of dollars per annum; and while those proceedings 
were unusual, it is not at all exceptional for a case before 
the Commission to involve an annual stake of several hun- 
dred thousand dollars; or it may be millions, as in the 


6 Cf. Go-Bart Co. v. United States, 282 U. S. 344, 357, 51 Sup. Ct. 153, 75 L. 
ed. 374 (1931). 


758 I. C. C. 220 (1920). 
868 I. C. C. 676 (1922). 
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Pullman Surcharge Case,’ the Mileage Ticket Case’ and 
the New England Divisions Case.” 

Moreover, by virtue of its authority with respect to un- 
due preference and undue prejudice, the Commission 
exercises a power of the greatest significance in its bear- 
ing upon the economic relationship of communities, and 
consequently upon a factor having profound influence as 
to their future.” 

Nor is it only with respect to rate controversies that the 
power of the Commission is of vast scope and at the same 
time to be exercised in conformity with vague and indefi- 
nite standards. Throughout the Act are found sundry 
powers, involving matters of the most serious moment to 
the carriers and to the shipping public, which the Com- 
mission is to exercise in conformity with some standard, 
the significance of which depends largely on the mental 
outlook of the individual commissioner voting upon the 
question. 

Thus the exercise of many powers depends upon what 
appears as to “the public interest.” So one carrier may 
not acquire control of another carrier subject of the Act 
unless the Commission first finds after hearing that this 
“will be in the public interest.”** The same standard is 
to determine consolidation in conformity with the Com- 
mission’s plan.* It is unlawful to hold the position of 
officer or director of more than one carrier unless such 
holding shall have been authorized by order of the Com- 
mission upon due showing “that neither public nor pri- 
vate interests will be adversely affected thereby.”** New 

® Charges for Passengers in Sleeping and Parlor Cars, 95 I. C. C. 469 (1925). 

10 Interchangeable Mileage Ticket Case, 77 I. C. C. 200 (1923), 98 I. C. C. 


298 (1924); United States v. N. Y. C. R. R. Co., 263 U. S. 603, 44 Sup. Ct. 
212, 68 L. ed. 470 (1924). 


1162 I. C. C. 513 om): 66 I. C. C. 196 (1922), 261 U. S. 184, 43 Sup. Ct. 
270, 67 L. ed. 605 (1923). 


12 Cf. Bikle, Mr. Justice Brandeis and the Regulation of Railroads (1931) 
45 Harv. L. Rev. 4, 13-14. 


1841 Srat. L. 481 (1920). 
1441 Srar. L. 482 (1920). 
1541 Srar. L. 496 (1920). 
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extension, construction or operation of a railroad is to be 
permitted only when the Commission finds “that the pres- 
ent or future public convenience and necessity require or 
will require” such extensions, etc.** 

The foregoing are illustrative of the vague standards 
governing the exercise of many of the powers of the Com- 
mission. It is true that some powers are defined with rea- 
sonable precision; but it would seem that in matters of the 
greatest consequence precision has been scrupulously 
avoided. As Mr. Justice Brandeis said in Federal Trade 
Commission v. Gratz," with reference to the Federal 
Trade Commission Act: 


“Instead of undertaking to define what practices 
should be deemed unfair, as had been done in earlier 
legislation, the act left the determination to the Com- 
mission. Experience with existing laws had taught 
that definitign, being necessarily rigid, would prove 
embarrassing and, if vigorously applied, might in- 
volve hardship.” 


The language is reminiscent of what Mr. Commissioner 


Aitchison said last year with reference to the British Min- 
istry of Transport Act: 


“The rates which the Tribunal is to fix are, as with 
us, ‘just and reasonable.’ Those are the words. 
There has been no formal definition of these terms, 
and it is thought impracticable and undesirable to at- 
tempt the definition.” 


I have sometimes asked ex-commissioners how they de- 
cided that rates were unreasonable or that things were in 
the public interest. I never got a very satisfactory answer. 
They seemed to just do it. And I never had the temerity 
to ask a sitting commissioner—lI refer to that as a general 
description—because of a little verse that was called to my 
attention some time ago. 


1641 Srat. L. 477 (1920). 

17 253 U. S. 421, 436, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 

18 Address before the Annual Meeting of the Association of Practitioners be- 
fore the Interstate Commerce Commission, 2 Rep. A. P. I. C. C. 160 
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“The centipede was happy quite 
Until a frog in fun 
Said: ‘pray, which foot comes after which 
When you begin to run?’ 
Which wrought her mind to such a pitch 
She lay distracted in a ditch, 
Considering how to run.” 

Now, it is clear, as already intimated, that conceptions 
as to the meaning of the words “just and reasonable,” 
“undue preference,” “undue prejudice,” “public interest,” 
and so on may be different with different persons. One 
commissioner may become known as a high rate man, an- 
other as a low rate man; with another there may be little, 
if any, willingness to exercise the authority to grant in- 
dulgences under the “Fourth Section.” It is not necessary 
to go further. The personal points of view of various 
commissioners are well known and are reckoned with 
when questions arising under the Act are considered— 
clear evidence of the extent to which the personal element 
enters into the enforcement of the law and involves a de- 
parture from the conception of a government of laws as 
opposed to a government of men with which this discus- 
sion opened. 

Similar administrative discretion, though on a less mag- 
nificent scale and with less dramatic background, has been 
granted the state regulatory tribunals; and the rules for 
its exercise are, for the most part, quite as vague and in- 
definite as those provided for the Interstate Commerce 
Commission. 

Furthermore, it is important to remember that unless 
Commissions act without evidence or in flagrant disregard 
of evidence, their decisions, within the field of their ad- 
ministrative discretion, are usually final and cannot be 
overthrown in the courts.” 

Now, as has been pointed out, the wide range of dis- 





19 Interstate Commerce Commission v. Union Pacific R. R. Co., 222 U. S. 541, 
32 Sup. Ct. 108, 56 L. ed. 308 (1912) ; Skinner and Eddy Corp. v. United States, 
249 U. S. 557, 39 Sup. Ct. 375, 63 L. ed. 772 (1919); Tagg Bros. v. United 
States, 280 U. S. 420, 50 Sup. Ct. 220, 74 L. ed. 524 (1930). 
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cretion committed to commissions results in large part 
from the indefiniteness of the standards which Congress 
and state legislatures have established for enforcement 
through the machinery of the Commission’s activities. Is 
this a wise policy? Does it involve in this field an aban- 
donment of a government of laws and an acceptance of a 
government of men? It may be so; but on the other 
hand, it may be the only way to meet the necessities of our 
complicated modern life. The development along similar 
lines in Great Britain caused the Lord Chief Justice of 
England to write a most interesting book on “The New 
Despotism,” for there, as well as here, the war accelerated 
the tendency on the part of the legislative branch of the 
government to cast its enactments in broad general lan- 
guage and to leave the general details to be filled in by 
executive officials. The field in which the legislation is 
to apply has proved to be too broad to permit the prescrip- 
tion of details, and consequently the guiding rules have to 
be established with sweeping generality. So in the case 
of Commissions. Congress, for example, cannot exert its 
legislative power to fix specific rates, and when it has 
tended to establish a definite standard, as in the famous 
long-and-short-haul clause, it has made serious trouble for 
shippers and carriers alike. It is highly probable that an 
effort to break up the general principle that individual 
rates—as distinguished from the general body of rates— 
must be reasonable into a group of subordinate rules in- 
dicating what would be the legal tests of reasonableness 
and unreasonableness would create serious difficulties in 
the practical and effective operation of the regulatory 
tribunals. General and indefinite standards seem neces- 
sary to provide for that flexibility of judgment which ap- 
pears to be desirable in a field so closely related to the 
economic welfare of the country as the field of railroad 
regulation. 

All this is said without any purpose to criticize here the 
legislative policy which is sought to be depicted in this 
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brief fashion. Doubtless, under present conditions, com- 
missions are necessary for the proper regulation of rail- 
roads and of public utilities, and it is probably essential 
to their successful functioning that the standards of con- 
duct prescribed should be indefinite and that the commis- 
sions should be trusted to reduce these standards to defi- 
niteness in concrete Cases. 

But, at the risk of reiteration, the two facts to which 
this discussion is primarily directed should be empha- 
sized : 

(a) the essential indefiniteness of the standards that 
are provided by the legislature to guide the Commissions 
in their exercise of power. 

(b) the vast power which is inherent in the applica- 
tion of these standards in concrete cases. 

It is submitted that there are at least two necessary cor- 
rollaries: 


(a) that the men appointed to these commissions 
should be men of ability and integrity in whom such 
powers may be safely reposed. 

(b) that they should be left free from political influ- 
ence in the exercise of these powers. 

Important as it is that a judge should be of unques- 
tioned integrity, from the practical standpoint it is even 
more important that the commissioner should be; for, as 
has been pointed out, while the judge has a certain range 
of discretion, it is far less than that accorded a commis- 
sioner, and it is easily possible for a commissioner, within 
the limits of his discretion, to make decisions from im- 
proper motives, which will not be subject to review else- 
where: and while commissions have been developed on 
the theory, to some extent at least, that they are agencies 
of the legislature, their duties so closely resemble those of 
the courts and involve litigation affecting such vast eco- 
nomic interests that it is in the highest degree important 
that they should come to be regarded as demanding men 
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who will exert the great powers entrusted to them with 
scrupulous fidelity. 

Furthermore, in the case of courts, long tradition, sup- 
ported in large measure by a healthy public sentiment, 
requires that a judge shall be of exceptional ability and 
unquestioned integrity, and shall represent, not average 
morality, but something more than this. But, due, it may 
be, in part to the legal theory that the administrative tribu- 
nals are agencies of the legislature, public sentiment does 
not seem to have been as exacting in its demands as to the 
character of men to be appointed to commissions. There 
are, of course, many and notable instances of commis- 
sioners who would be an ornament to the Bench, but this 
does not alter the apparent difference in public sentiment 
as to the qualifications desirable in a judge and those de- 
sirable in a commisisoner. And yet, for the reasons pointed 
out, practical considerations would seem to require as 
high a type of man for a commission as for a court. 

The second matter is closely linked with the first. In- 
dependence of these administrative tribunals is absolutely 
essential. 

Here again there is a tradition as to the judiciary which 
should find its counterpart in the case of the commissions. 
Their independence should be scrupulously respected and 
safeguarded. But there is reason to fear that there is some 
distance to go before this view will be generally accepted 
and acted on. There have been notable instances of at- 
tacks upon the independence of the Interstate Commerce 
Commission. There are even more numerous instances of 
such attacks upon state commissions. The contentions, 
which have been advanced in sundry quarters, for a geo- 
graphical distribution of the members of the Commission, 
are apparently based on the theory that these gentlemen 
should represent their constituents for the purpose of get- 
ting what they can, rather than that they should decide, as 
men clothed with a great and potent authority, what of 
right and justice ought to be done in the cases before them 
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in accordance with the standards given them by Congress. 
The law provides regular methods of meeting and dealing 
with official misconduct: but an attack upon the inde- 
pendence of these administrative agencies, state or na- 
tional, whether through the insidious channel of political 
or other influence, or through an effort at open or covert 


persuasion or intimidation by executive, legislative or - 


community forces, tends to destroy the foundation upon 
which their successful operation must be built. 

Having regard, therefore, to the wide range of admin- 
istrative discretion necessarily confided to the Interstate 
Commerce Commission and to the state commissions, two 
interrelated policies are indicated, viz.: 

(a) that men of the highest ability and integrity be ap- 
pointed to these positions, 

(b) that the independence of these tribunals be sa- 
credly respected and promoted until it is established as 
firmly as the independence of the judiciary. 

Finally, it may reasonably be urged that the members 
of these commissions, upon whom their fellow-citizens, 
through the medium of governmental machinery, have 
devolved these extraordinary powers, dangerously near 
inconsistency with the fundamental conceptions of our 
theories of government, should exercise them with a pro- 
found recognition of what they involve and with a special 
sense of responsibility because of the limited scope of ju- 
dicial review. 

Perhaps, a fitting expression of the approach which 
might be desired is the language Sir Frederick Pollock 
puts in the mouth of Chief Justice Holt as he comes to 
decide the great case of Coggs v. Bernard,” one of the 
leading cases in the law of carriers: 


“Brethren, ye see this cause, and the land’s need 
Laid on this bench this day, whereof our speech 
Should be the sentence of no darkling tongue, 
Seeing we are set amidst this strife of men 


20 Lord Raymond 909, 92 Eng. Rep. 107 (1703). 
2 
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As warders of a vast and windy shore 

Stormed on with surf and shock of violent seas, 
To kindle some one beacon for a sign 

Shining henceforth to seaward, such a light 
Men look for from the face of most high law, 
Ardent with prophecy and illuminate 

With fire of constellated precedents 

Most Royal in bounty.” 








STATE AND FEDERAL REGULATION OF 
RADIO BROADCASTING* 


J. WARREN WRIGHT 


Radio Division, Bureau of Engineering, Navy Department, Washington, D. C.; 
Member of the Bar of the District of Columbia 


The similarity between the factual situations of radio 
communication and the generation of electrical power 
for transmission in interstate commerce is striking. In 
view of this fact it is probable that the courts will adopt 
views in radio cases relative to basic legal relations and 
to the taxing power similar to those set forth in Utah 
Power and Light Company v. Pfost.. That there is a 
sufficient public interest in radio to support certain forms 
of regulation which do not directly interfere with radio 
transmission is also plausible, although the present tend- 
ency as evinced in Sorenson v. Wood’ is not to regard a 
broadcasting station as a public utility. While the cases 
indicate that radio broadcasting is a business impressed 
with public interest® and subject to reasonable regulations 
on the part of the Federal Government, it is important 
to note that “An object may be public in one sense and 
for one purpose, when in a general sense and for other 


* Opinions and assertions contained in this article are the private ones of the 
writer and are not to be construed as official or reflecting the views of the Navy 
Department. 


1286 U. S. 165, 52 Sup. Ct. 548, 76 L. ed. 1038 (1932), Justice Sutherland de- 
livered the opinion of the Court. No dissent noted. 


2123 Neb. 348, 243 N. W. 82 (1932). Miles v. Louis Wasnner, Inc., 20 P. 
(2d) 847 (Wash. 1933) follows the reasoning of Sorenson v. Wood but may be 
distinguished therefrom because the political requirement of Section 18, Chapter 
4, Title 47 U. S. Code was not involved. The broadcasters appear to dislike the 
result attained in these cases; yet if it were to be held that broadcasting stations 
are common carriers, it would seem that they would be faced with the necessity 
of operating as such while at the same time be compelled to justify their exist- 
ence before the Federal Radio Commission on basis of the character of their 
programs. See note (1932) 19 Va. L. Rev. 171; note (1932) 3 Am L. Rev. 
a note (1932) 3 Am L. Rev. 68; note (1933 4 ‘Air L. Rev. 80; note (1933) 

1 Gro. Wasu. L. Rev. 240; W. Hoffman, Pi Right of the Author with Re- 
spect to Broadcasting (1931) 1 J. Rapto L. 28. 


3 Note 6, infra. Cf. Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1877); New 
State Ice Co. v. Liebmann, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 747 (1932) ; 


People v. Nebbia, 262 N. Y. 259 (1933) (appealed to U. S. Supreme Court) ; 
note 2, supra. 


13 
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purposes, it would be idle and misleading to apply the 
same term.’’* Radio stations and systems appear to be 
similar to newspapers’ rather than public utilities. The 
jurisdiction of the Federal Government therefore seems 
to follow from its constitutional authority over interstate 
commerce,° although the ancillary powers to carry valid 
treaties into effect would also justify such action and may 
be preferable.’ The interstate commerce to be regulated 
is that form of intercourse effected by using the ether for 
communication purposes. This medium takes the place 
of telegraph and telephone wires, roads, etc. The use of 
this medium for purposes of communication and adver- 
tising is clearly commerce. Any use of this medium is 
so inextricably bound up with the obvious commercial 
use that for purposes of regulation it cannot be separated. 
The transmission, radio wave motion,* is the commerce 
itself. The receiving system is simply a translating 


4 Judge Cooley in People v. Salem, 20 Mich. 452 (1870). 


5In re Louis Wohl, Inc., 50 F. (2d) 254 (E. D. Mich. 1931) (newspaper 
case); note 2, supra. 


6 The question of whether radio communication is interstate commerce does 
not seem to have been directly passed on by the Supreme Court. The opinion in 
Federal Radio Commission v. Nelson Brothers Bond and Mortgage Co., 289 
U. S. 266, 53 Sup. Ct. 627 (1933) states, “No question is presented as to the 
power of the Congress, in its regulation of interstate commerce, to regulate 
radio communication.” See also United States v. American Bond & Mortgage 
Co., 31 F. (2d) 448 (M. D. Ill, 1929) cert. den. 282 U. S. 374, 51 Sup. Ct. 118, 
75 L. ed. 395 (1931). All stations had accepted licenses under the Radio Act of 
1927. Congress has the power to regulate radio but it seems that the proper 
basis for Federal regulation of radio transmission is the ancillary authority in 
connection with valid treaties. The reasoning of the Shreveport Rate Cases, 
note 40, infra, is deemed applicable. L. G. Caldwell, Principles Governing the 
Licensing of Broadcasting Stations (1930) 79 U. or Pa. L. Rev. 113; A. L. 
Ashby, Legal Aspects of Radio Broadcasting (1930) 1 Ai L. Rev. 331; and 
S. S. Biro, The International Aspects of Radio Control (1932) 2 J. Ranpio L. 45. 


7 For a legal-engineering discussion of the similarity between light and radio, 
the billboard analogy as applied to broadcasting and interstate and foreign com- 
merce ideas applied to the various types of radio transmission see J. W. Wright, 
Some Aspects of Radio Law, Procgeepincs InstiruTE RApio ENGINEERS (No- 
vember, 1933), Vol. 21, p. 1574. 


8A broadcast electromagnetic wave belongs to the same class as X-rays, 
light and heat waves, etc. PALMER WIRELESS PRINCIPLES AND PRACTICE 
(1928); and note 7, supra. Broadcast waves are produced by mixing an un- 
modulated continuous wave, as emitted by a wireless telegraph station under 
lock-key conditions, with the amplified audio frequency output of the microphone. 
This mixing takes place in the transmitter before the resultant is impressed on 
the antenna. Upon reception the resultant radio frequency emission is converted 
back into accoustical energy. See any of the standard texts on radio engineer- 
ing or the Proceeprncs INstiTuTE RapIo ENGINEERS. 
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means, similar to the eye in the billboard analogy,’ which 
makes such emissions usable. The ether paths are not 
as well defined as wire circuits, for, neglecting the radia- 
tion pattern of the transmitting antenna, the waves are 
propagated in accordance with their position in the radio 
frequency spectrum, the energy radiated, and certain 
other factors beyond the control of the operators.** The 
ether as the means of conveying the energy however, is 
analogous to the wire transmission lines of the power 
cases. 


POWER CO. V. PFOST—-POWER TRANSMISSION 


The case of Power Co. v. Pfost involved the right of 
a state to require the payment of a license tax computed 
on the basis of generated electrical power determined at 
the power plant. This tax was applicable to those plants 
generating electricity for the purpose of barter and sale. 
In this case the Utah Power and Light Company was 
shown to be a public utility incorporated under the laws 
of Maine, operating a hydroelectric plant in Utah from 
which it supplied electrical power over wire circuits to 
consumers in Utah, Idaho and Wyoming. Consequently, 
a portion of the generated power was used within the 
state while another part was transmitted in interstate 


commerce; yet all this power was taxed by the State of 
Utah.” 


® The billboard analogy is applicable to broadcasting, particularly where key- 
board news flashers are involved. Note 8, supra. The human eye acts as the 
receiver for the light waves, translating them into the sensations of sight. The 
broadcast receiver translates the electromagnetic emissions into energy capable 
of effecting the human sense of hearing. 

10 J, A. Fleming, Princre.es of ELectric WAvE TELEGRAPHY AND TELEPHONY, 
4th ed. (1919), Chapters IV and V discuss the problems of high frequency 
electromagnetic waves on wire circuits and in space. The radiation pattern of 
an antenna may be compared with the light distribution pattern of an electric 
lamp. If a reflector is used, the effect is similar to using a beam antenna for 
radio purposes. Radio waves in the low frequency portion of the spectrum de- 
pend more on so-called ground wave transmission; but above about 6,000 kilo- 
cycles the ground wave is absorbed before the sky wave is returned to the earth 
in spite of the use of considerable power. For the very high frequencies, say 
above 50,000 kilocycles, the sky wave is never refracted back to earth. The 
distance from the transmitting antenna to the place where the sky wave returns 
to earth is referred to in the technical literature as the skip distance. 

11 The opinion indicates that the computation of the tax was based on the 
generated power, less the transmission line and equipment loss, less the power 
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In deciding the case the Supreme Court considered the 
question to be: “Upon the facts of the present case is the 
generation of electrical energy, like manufacture or pro- 
duction generally, a process essentially local in character 
and complete in itself; or is it so linked with transmis- 
sion as to make it an inseparable part of a transaction in 
interstate commerce?” The court considered that while 
the actual process was highly technical that in consider- 
ing the case: “... we must not lose sight of the fact that 
taxation is a practical matter and what constitutes com- 
merce manufacture or production is to be determined 
upon practical considerations.” The court stated, “While 
conversion and transmission are substantially instantane- 
ous, they are . . . essentially separable and distinct opera- 
tions.” Accordingly the tax was upheld in spite of the 
contentions of the Power Company that it imposed a di- 
rect burden on interstate commerce, denied equal protec- 
tion of the laws, and deprived the Company of property 
without due process of law. 

This decision certainly is authority for the proposition 
that the commercial generation of electrical energy for 
transmission in both intrastate and interstate commerce 
is a sufficient manufacture to justify the imposition of 
state taxes based on the amount of power so generated 
and transmitted. It reasons that (1) the conversion of 
the mechanical energy of the water into electrical energy 
constitutes a manufacturing process; (2) it has been de- 
used in Utah for irrigation and other purposes for which there was no tax; but 
the fact that in ascertaining the amount of the tax it was necessary to take into 
consideration the transmission losses in other states was considered unimportant 
by the court. 

12 The question arises as to whether the result would be different in case a 
steam turbine, electric motor, etc. furnished the motive power for driving the 
electric generator instead of a water turbine. It is believed that this can be 
answered in the negative for the reason that even where an electric motor is 
used to drive a generator, the electrical energy is converted into mechanical 
energy to drive the generator so that the same basic reasons exist for holding 
that such a conversion of energy is equivalent to manufacture. This is certainly 
true where the nature of the generator output differs from the motor input and 
has been so considered in practice where both have the same basic characteristics 
as in the analogous situation where transformers are used to effect voltage 


changes in alternating current circuits. The Court seems to have reasoned in a 
similar manner in Broad River Power Co. v. Query, note 14, infra. 
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cided that: “Commerce succeeds to manufacture and is 
not a part of it”;** (3) since the tax was levied on the 
manufacture it is not a direct burden on interstate com- 
merce and is, therefore, valid. 

The above proposition has been reaffirmed and ex- 
tended, in Broad River Power Co. v. Query,** to a situa- 
tion wherein the State of South Carolina’ levied a tax 
on the production and sale of electric power by a cor- 
poration licensed by the Federal Power Commission 
under the Water Power Act.** In deciding that the tax 
was not an “excise, license or privilege tax” upon a Fed- 
eral agency, the court said, “(Notwithstanding the special 
characteristics of electrical energy, the company is en- 
gaged in producing and selling an article of trade. Utah 
Power & Light Co. v. Pfost .... The product is prop- 
erty. The fact that a privilege has been received from 
the Federal Government does not exempt that property 
or local business in producing and selling it from the 
burdens of taxation otherwise valid.” 


APPLICATION OF POWER CO. V. PFOST TO RADIO 


The similarity between the above situations and the 
basic facts encountered in radio cases is found in the fact 
that in radio transmission commercial electrical energy” 
is converted into radio frequency energy, which in turn 


13 Cornell v. Coyne, 192 U. S. 418, 24 Sup. Ct. 383, 24 L. ed. 77 (1876), cited 
as authority by the Court in Power Co. v. Pfost. 

14 288 U. S. 178, 53 Sup. Ct. 326, 77 L. ed. 489 (1933). 

15 37 Strat. L. 357 (1931). 

1616 U. S. C. § 12 (1926). 

17In the introduction to Chapter XII, Startinc, Evectriciry AND Mac- 
NETISM (1925), which chapter is devoted to a technical discussion of alternating 
currents, as used for power and radio purposes, it is stated, “The development 
of dynamo electric machinery, in which a coil or system of coils is rotated in, or 
moves through a magnetic field, giving rise to alternating current electromotive 
forces, and of the transformer which enables the energy to be changed from 
small current at high voltage to large current at low voltage and vice versa, has 
rendered a study of the current produced by an electromotive force which varies 
harmonically, of great importance. A still further importance to this study 
arises from the employment, of oscillating currents, the commercial application 
of which is realized in the various systems of wireless telegraphy.” The same 
comment applies to broadcasting and attention is invited to the similarity between 
the usual power alternators and the rotating machinery of the Alexanderson 
type which was used to generate radio frequency currents. 
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is fed into a suitable antenna system and radiated there- 
from in the form of electromagnetic waves which are 
propagated in accordance with so-called physical laws. 
Transmission over wire and radio circuits differs in that 
energy conveyed by wire is subject to practically exclu- 
sive control, whereas radio emissions may be picked up 
by anyone within range of the transmission having proper 
receiving equipment. Congress has sought, however, to 
preserve secrecy and presumably property rights in radio 
communications, except broadcasts, etc., by Section 27, 
Title 47, U. S. Code, Chapter 4. It thus appears that the 
conversion of energy at a radio station is sufficient to con- 
stitute a manufacturing process under the rule of Power 
Co. v. Pfost and that, as radio transmission has been held 
to be interstate commerce and must be licensed by the Fed- 
eral Government, a close analogy exists between the two 
types of cases. From a technical viewpoint, however, the 
radio fact situations are more confusing. 

Applying the analogy, it would appear that proper cor- 
poration, manufacturing or occupational taxes might be 
applied by the several states to the business of radio com- 
munication or broadcasting so long as such taxes are not 
levied against the transmission itself. Seemingly this last 
form of taxation was held invalid in the case of White- 
hurst v. Grimes” in which a district court passed on the 
validity of a municipal ordinance requiring a license to 
engage in the business of amateur or commercial radio 
communication. In that case the court appears to have 
considered that the municipality was attempting to regu- 
late a Federal matter already covered by the Radio Act 
of 1927. When the case of Whitehurst v. Grimes is com- 
pared with the Power cases and all are considered in the 
light of the actual fact situations of radio, it is submitted 
that radio generation and transmission, which occur al- 
most simultaneously, should also be considered in law to 


18 21 F. (2d) 787 (E. D. Ky. 1927), Notes 6 and 7, supra, 
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be separable and subject to the legal reasoning applied in 
the Power cases. 

If this view is adopted and applied to regulation as 
well as taxation, the state in which a radio station is lo- 
cated would have jurisdiction for the purpose of taxing” 
and regulating” those phases of the process of generation 
which are of a local nature. The Federal Government 
on the other hand, would have jurisdiction over certain 
phases of generation affecting national affairs, concurrent 
jurisdiction in certain other matters, and sole jurisdiction 
over all regulations and taxes directly affecting radio 
transmission and the privilege of engaging therein. 

The jurisdiction of the State and Federal Governments 
relative to regulating radio transmitting stations and 
their emissions under the above assumption may be 
summed up by use of the following table, viz. :” 


REGULATIONS 
State 


1. Location of radio equipment. 


a. Zoning regulations. 
b. Prevention of hazards. 


2. Design and installation of equipment. 


a. For safety of personnel. 
b. Underwriters’ regulations. 


3. Police. 


a. Publishing improper matter. 
b. Enforcement of proper laws. 
c. Nuisance—i. e., loud speaker operation, etc. 


19 Cf. Bechhoefer, State Taxation of Radio Communication (1931) 1 J. Rapio 
L. 477; and note (1931) 2 Am L. Rev. 273. 

20 Cf. Van Allen, State and Municipal Regulations (1931) 1 J. Rapto L. 35. 

21 Compare the problems in the analogous situation of regulation of interstate 
motor bus carriers. Buck v. Kuykendall, 267 U. S. 307, 45 Sup. Ct. 324, 69 
L. ed. 623 (1925); Sproles v. Binford, 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 
1167 (1932); note (1933) 1 Geo. Wash. L. Rev. 394. 

For complete discussion of the problems in the motor bus field see Paul G. 
Kauper, State Regulation of Interstate Motor Carriers (1933) 31 Micn. L. Rev. 
920 and 1097. 
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Federal 


1. Conferring right to transmit. 
a. Licenses. 


2. Design of equipment. 
a. To assure proper character of emission. 
3. Regulatory powers. 
a. Enforcement of license and operating laws, etc. 


The above table is not intended to be exhaustive; but 
it is believed that it will serve as a basis for discussing 
this subject in the light of the actual fact situations of 
radio, and the various problems will, therefore, be taken 
up in that order. 


STATE REGULATIONS—LOCATION OF EQUIPMENT 


Obviously the location of radio equipment, particularly 
where it involves the erection of large towers or the ex- 
tensive antenna arrays used in beam transmission or di- 
versity reception, is a matter primarily of local concern. 
The adoption of a contrary view would serve to render 
local zoning regulations invalid and might seriously in- 
terfere with local property values. Furthermore, the in- 
stallation and use of high power transmitters in certain 
locations might result in subjecting the immediate neigh- 
borhood to fire hazards arising because of the intense 
fields set up around the transmitting antenna associated 
with such equipment. Damages resulting from the effect 
of transmissions originating in the neighborhood present 
interesting local problems. Presumably everyone has a 
right to use property in any manner desired so long as 
undue interference to others does not occur. Where the 
field produced by the transmitter is so intense, however, 
that sufficient voltage builds up in metallic objects on 
another’s property to cause disturbances, it is submitted 
that the vibration doctrine of tort law should be applied 
regardless of whether the transmission was licensed by 
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the Federal Government or not.” In applying this doc- 
trine the character of the neighborhood and interest of 
the public in the transmissions should be given considera- 
tion; but in all cases the burden of warning neighbors 
of the possible hazard and assisting in looking for dan- 
gerous situations arising from the transmission of such 
radio frequency energy should be placed on those en- 
gaged in generating it. The doctrine of inherently dan- 
gerous substances is of questionable application because 
the broadcasting of such energy is a matter invested with 
sufficient public interest to justify reasonable interference 
to others.** Only when intense fields are present, and, 
a fortiori, resonance conditions are involved is it reason- 
able to foresee danger resulting from such transmission. 
Human beings are in the presence of radio frequency 
radiation at all times and so far as is known only intense 
fields having frequencies of 50,000 to 100,000 kilocycles 
affect one by causing an increase in body temperature 
while under the influence of the radiation.“ Such fields 
are obtainable only in the immediate vicinity of the 
equipment, and their effect on persons farther removed 
than the operators is usually not noticeable. X-rays and 
sunlight, however, produce burns, and certain radio 
waves cause fever. The fading of draperies when placed 
in strong sunlight is a commonplace phenomenon. Radio 
fever effects are highly localized and will probably be 
noted only near the equipment and only then if the in- 
stallation is improperly made. It is possible, however, 
that certain installations and locations may be such that 
individuals within the immediate vicinity may be af- 
fected. Fire is the primary danger to be anticipated in 
the neighborhood of powerful radio stations, while oper- 

22 Hennesay v. Carmony, 50 N. J. Eq. 616 (1892). 

23 The doctrine of Rylands v. Fletcher, L. R. (1868), 3 H. L. 330, is not 
deemed applicable. 

24 For effects of radio on human beings and uses of high frequency generators 
for other than radio purposes see Underhill, The Radio Knife, October, 1930, 


Exectronics; Carpenter and Page, Producing Artificial Fevers by Short Radio 
Waves, May, 1930, ELECTRONICS. 
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\ 
ating personnel must guard and be protected against elec- 
trical shocks and high frequency burns. 

Electromagnetic waves also exert a small pressure on 
objects in their path;*° as can be noted in the case of light 
waves by observing the action of radiometers when ex- 
posed to sunlight.** Radio waves are similar to light 
waves, except for frequency or wavelength, so analogous 
pressure effects may be expected. Consequently, where 
intense light or radio waves are incident upon one’s prop- 
erty, the commonly accepted ideas relative to nuisances 
are suggested by the phenomena, but where such rays are 
not so intense the doctrine of de minimis should apply. 

With the increasing use of ultra high frequencies, hav- 
ing transmission characteristics somewhat similar to light, 
a problem may arise wherein the erection of some build- 
ing or structure will prevent reception of such transmis- 
sion. Inspection of a field intensity map showing the 
coverage of a broadcasting station in the business sections 
of large cities will convince one that similar conditions 
exist to a certain extent at the present time. Neverthe- 
less, since the doctrine of “ancient lights” has never found 
favor in this country, it is doubtful if courts will inter- 
fere with local buildings in such situations.” 

It is submitted that static interference,* as above, 
should be differentiated from dynamic interference 
caused by the operation of electrical machinery or by 
other radio transmission. Property owners should not 
be hampered in constructing buildings on this account, 


25 Art. 793 of CLERK MAXWELL, ELEcTRICITY AND MAGNETISM (3d ed. 1904). 
26 See any college physics text, e.g. KimBALL, CoLLecE Puysics (1923), p. 
18. 


27 The doctrine of ancient lights, or easement for light and air, may be in- 
volved if the erection of a building, etc., so affects a receiver or transmitter that 
communication or broadcasting, as previously carried on, is made impractical 
thereby. As the very high frequencies are reached, interference patterns may be 
set up by the reflection of the waves by various objects. See the non-radio case 
of Tidd v. Associates, 238 Mass. 421, 131 N. E. 77 (1921) relative to ease- 
ments. Vol. 21, No. 3 Proc. Inst. Rapio ENGINEERS is devoted to ultra high 
frequency radio problems. 

28 Note that static as used here does not signify atmospherics and that inter- 
ference is used at this point in a nontechnical sense. 
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and should be held for only reasonable care in preventing 
radio interference caused by electrical machinery. Such 
reasoning appears to be in accord with the intent of the 
Congress when the Radio Act of 1927 was passed. Fur- 
thermore the existing nuisance theory appears satisfac- 
tory for this purpose unless vague ideas of radio inter- 
state commerce prevent its application. The question of 
interference from other radio transmission belongs wholly 
to the field of Federal jurisdiction and involves the ques- 
tion of public convenience and necessity.” Therefore, 
while the right to use the ether for communication pur- 
poses depends on a license from the Federal Government, 
the particular location should be acceptable to the resi- 
dents and be in accordance with state and municipal 
regulations. 
DESIGN AND INSTALLATION 


The design and installation of radio equipment should 
also be subject to reasonable local regulations. Measures 
prescribing safety precautions deemed necessary to pro- 
tect operating and other personnel and requiring that the 
installation be in accordance with underwriters’ regula- 
tions” should not be considered as an undue interference 
with an instrumentality of interstate commerce. This 
proposition would follow if the manufacturing ideas of 
Power Co. v. Pfost were applied to radio, since such 
regulations would affect only the local generation of the 
radio frequency output rather than the transmission it- 
self. 

POLICE POWER 


Regulations passed pursuant to the police power of the 
several states are generally upheld if properly drawn as 
affecting health, morals, comfort, security of persons and 


29 Note 6, supra. 

80 Local Regulations and Underwriters’ codes usually specify safety devices, 
and installation methods required or electrical installations. Should not reason- 
able local regulations be applied to radio? Seemingly Underwriters’ require- 
ments have not been held to be an interference with an instrumentality of inter- 
state commerce even in cases involving radio installations. 
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property of its citizens.*' Furthermore, the recent case 
of Sorenson v. Wood indicates that a Federal license to 
transmit will not relieve a broadcaster of liability for 
libel published over his station. The question arises as 
to whether a state may regulate broadcast programs to 
the extent of preventing the publication of matter in 
violation of valid local laws.** The publication rather 
than the manufacture of the program constitutes the pri- 
mary nuisance to be abated, but the local creation or use 
of programs received over wife circuits would permit 
state control over the “manufacture” under the theory of 
the power cases. The reasoning of the bus and radio 
libel cases supports state regulation in such a case even 
where the objectionable feature is publication by the 
transmission itself on the theory that interference to the 
commerce is only incidental. ‘This conclusion is sup- 
ported by the limited rating of service areas of broad- 
casting stations by the Federal Radio Commission indi- 
cating that the service is intended primarily for the 
locality adjacent to the situs of the station and by the 
newspaper and billboard analogies. 

The theory that broadcasting is analogous to printing 
and publishing a newspaper™ certainly supports the view 
that radio transmission may be considered to be composed 
of the two legally separate processes of generation and 
transmission and is in accordance with the cited opinion 
of the Supreme Court in the Power cases. A newspaper 
is printed and published by being sent in intrastate and 
interstate commerce. The reasoning of these cases is in 
accord with practice and if an individual can so utilize 
state laws for the prosecution of a suit involving a news- 
paper why should the mystery surrounding radio in the 
minds of many make radio immune to those forms of 


31 Fenner v. Boykin, 271 U. S. 240, 46 Sup. Ct. 492, 70 L. ed. 927 (1926) ; 
Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. ed. 205 (1887); Adair 
v. United States, 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1908). 

32 Compare with Mugler v. Kansas, note 31, supra. 

33 Note 2, supra. 
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state regulation which have been upheld in situations 
which are for all practical purposes identical from the 
legal point of view? 

A state court has already taken the stand that the man- 
ner of operating a broadcast receiver determines whether 
Or Not it is a nuisance.** Such an opinion should be sup- 
ported and applied to both transmission and reception. 
Reception is a purely local matter and the possible argu- 
ment that such regulation constitutes a direct interference 
with interstate commerce or an instrumentality thereof 
is not supported by facts, for a broadcast listener occupies 
a position similar to one who views an electrically oper- 
ated billboard from afar. The application to transmis- 
sion is justified because separable local and Federal 
matters are involved. Radio transmission including 
broadcasting is wholly of an interstate or foreign char- 
acter. It cannot be stopped at the border of a state or 
nation and it attenuates according to physical rather than 
man made laws. In order for any country or state to 
obviate interference caused by transmissions, originating 
in other lands, which reach that country it is necessary 
that frequency allocations be made the subject of inter- 
national agreement.** ‘This prevents state regulations 
dealing with congestion of the ether, competition, and 
business practices since jurisdiction of the use of the ether 
for purposes of radio communication is solely a Federal 
matter. The fact that national rather than state facilities 
are involved differentiates the radio from the interstate 
bus cases. 

The case of Bradley v. Public Utilities Commission of 
Ohio, shows, however, that states possess certain powers 

34 Weber v. Mann, 42 S. W. (2d) 492 (Tex. Civ. App., 1931). Consider 
question of improper use of automobile radio equipment in connection with note 


31, supra. Note also the chance connection of radio and light in the facts of 
this case while referring to note 8, supra. 

385 The present Mexican-United States broadcast situation is a striking ex- 
ample. See KFKB Broadcasting Assn., Inc., v. Fed. Radio Com., 60 App. D. C. 
79, 47 F. (2d) 670 (1931) and S. S. Biro, note 6, oes 

36 289 U. S. 92, 53 Sup. Ct. 694, 77 L. ed. 1005 (1933). The states can 
regulate weight, size, etc. of interstate busses. Sproles v. Binford, 286 U. S. 
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over matters involving interstate commerce and supports 
the application of the theory of the power cases to radio 
situations. This case upheld the denial of a certificate 
for the operation of an interstate bus line over a par- 
ticular route. The court said, “Protection against acci- 
dents as against crime, presents ordinarily a local prob- 
lem. Regulation to insure safety is an exercise of the 
police power. It is primarily a state function, whether 
the locus be private property or the public highways.” 
Furthermore, a statement has been made which appears 
applicable to radio. “It seems safe to say, therefore, that 
a state is not compelled to furnish extraordinary legal 
privileges or powers not usually available in the absence 
of express statutory authorization merely because these 
privileges and powers may be necessary in order to en- 
gage in a particular kind of interstate business.” 


FEDERAL CONTROL—RIGHT TO TRANSMIT 


For the purpose of learning the actual facts let us as- 
sume that an orchestra is playing in a broadcasting studio 
located in one state and the sound waves are impressed 
on one or more microphones, located in the studio. This 
causes an alternating electrical current to be generated 
in the pick-up equipment. It is amplified and caused 
to modulate the radio frequency energy produced by the 
broadcast transmitter. This radio frequency energy is 
usually produced by the conversion of commercially 
available electrical into radio frequency energy. ‘The 
output of the transmitter is then impressed on an antenna 
system from which a portion is radiated in the form of 
electromagnetic wave energy, which may be picked up 
by a suitable receiving system within range of the trans- 
mission considering the sensitivity of the receiver. Under 


374, 52 Sup. Ct. 581, 76 L. ed. 1167 (1932). Cf. Buck v. Kuykendall, 267 U. S. 
307, 45 Sup. Ct. 324, 69 L. ed. 623 (1925), remembering that congestion of ether 
waves is not a state problem. 

87 _ G. Kauper, State Regulation of Interstate Motor Carriers, supra, 
note 21. 
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the above conditions the transmitted wave causes a radio 
frequency current having similar characteristics to be set 
up in the receiving antenna which after being impressed 
on the receiver is amplified at radio frequency, detected 
(viz., demodulated), amplified at audio frequencies and 
converted back into accoustical energy by a loud speak- 
er.’ In this process the receiver is assumed to be prop- 
erly adjusted and energized. 

It, therefore, appears that several conversions or proc- 
esses take place during the manufacture of a modulated 
electromagnetic wave as radiated from the antenna of a 
broadcast transmitting system; yet all contribute to 
this end. Furthermore, radio frequency generators are 
frequently used for other than communication purposes 
without any more regulation on the part of the Federal 
Government than that imposed on the operation of elec- 
trical generators.” The radiation of electromagnetic 
waves therefore for the purpose of communication or 
broadcasting should compare with the transmission of 
electrical power in both intrastate and interstate com- 
merce. It should not matter whether or not the trans- 
mitted radio waves actually cross state lines because it is 
likely that a certain amount of interference will result 
to legitimate interstate and foreign communications and 
that if the Federal Government is not held to have sole 
power in the field of regulating all radio transmissions 
it will in effect be denied the exercise of its constitutional 
power over interstate commerce and foreign relations.” 
The fact that radio transmission involves foreign com- 
merce justifies the extension of Federal regulation to a 
greater extent than where only interstate commerce is 
involved. 


38 See definitions of radio terms in the 1931 YEARBOOK OF THE INSTITUTE OF 
Rapio ENGINEERS. 

39 Note 24, supra. 

40 Cf. Houston & Texas Ry. v. United States, 234 U. S. 342, 34 Sup. Ct. 833, 
58 L,. ed. 1341 (1914) which is better known as the Shreveport rate cases; also 


Wis. Ry. Com. v. C. B. & Q. Ry. Co., 257 U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 
371 i. 
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Aside from the question of what constitutes the instru- 
mentalities of radio communication“ the problem arises 
as to whether all radio communication is in fact inter- 
state commerce; that is, can noncommercial intercourse 
as practiced in the field of amateur radio be considered 
as commerce? Does the lack of a definite relationship 
between broadcaster and listener, which in fact corre- 
sponds to the operation of an electrically operated bill- 
board viewed by chance observers, prevent the applica- 
tion of the rules of interstate commerce? Probably all 
radio transmission can be considered to be subject to Fed- 
eral regulation on the basis of constitutional authority 
over interstate commerce and power to carry valid treaties 
into effect. 

A “receiver” is a necessary part of any system carry- 
ing messages or electrical power to named addressees or 
users respectively, and when in use for this purpose it 
appears that it is an instrumentality of interstate com- 
merce to the same extent as the transmitter or operator 


since both are necessary elements of these systems. In 
broadcasting, however, even if the billboard analogy is 


41 The doctrine of cases such as Western Union v. Kansas, 216 U. S. 1, 30 
Sup. Ct. 190, 54 L. ed. 355 (1910) may be applied in situations involving point 
to point radio service where both transmitting and receiving equipment are part 
of a system whereby telephone or telegraph messages are conveyed via the 
system from one party to another; but it is doubtful whether it applies to 
broadcasting where the emanation itself may be looked upon as commerce, 
which is interstate in character, though carrying no message addressed to a 
particular person. Broadcasting is received by persons and equipment not a 
part of a commercial communication system and used to vary locally available 
electrical energy, by means of a receiver, in accordance with the transmission 
to translate the emissions into sound. The mechanics of the system is important 
if one is to understand the problem actually involved in a radio copyright case, 
such as Buck v. Jewell La Salle Co., 283 U. S. 191, 51 Sup. Ct. 410, 75 L. ed. 
971 (1931); note (1933), 4 Arm L. Rev. 314. In such a situation the news- 
paper and billboard analogies are deemed applicable. It is questionable whether 
the reception of a copyrighted program should constitute an infringement of the 
copyright in view of the definition of broadcasting as radio transmission in- 
tended for public reception. Regulation No. 71 of the Federal Radio .Commis- 
sion. Such a holding would simply make the broadcaster alone responsible, ex- 
cept that following the newspaper analogy, operators of receivers might become 
liable in certain situations. Title 17 of U. S. Code should be construed in con- 
nection with Section 27 of the Radio Act of 1927. 

Cf. Also W. U. Tel. Co. v. Penna. R. R., 195 U. S. 540, 25 Sup. Ct. 133, 49 
L. ed. 312 (1904); W. U. Tel. Co. v. City of Richmond, 224 U. S. 160, 32 Sup. 
Ct. 449, 56 L. ed. 710 (1912) as to problem of interstate telegraph companies 
and right of eminent domain. 
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not applied, it is doubtful whether Federal jurisdiction 
extends to the receiver in the same degree as to the trans- 
mitter since this jurisdiction would be based on the theory 
of protecting the listening public in the several states. Of 
course, if the receiver is one of a type which acts as a 
miniature transmitter a different situation exists. In both 
instances the Federal Government would have sole juris- 
diction over the right to use the ether for transmitting 
purposes. 

When a receiver is employed which does not feed 
energy into the antenna system associated with it, the 
effect of the antenna is simply to absorb a minute amount 
of the energy of the transmitted wave induced in it, and 
to produce a slight distortion in the surrounding field. 
This may be likened to the effect produced by placing a 
small stick in water in the path of oncoming ripples. As 
trees, buildings and wires also absorb some of the energy 
from the transmitted field, and produce distortions there- 
in, there is not so much difference in basic principle be- 
tween the action of such objects and a receiving antenna 
coupled to a nonradiating receiver; except that in the 
last situation translating means are coupled to the object 
picking up the electromagnetic wave energy, which use 
the incoming radio frequency signal to control locally 
available electrical energy, convert the same into an elec- 
trical current varying in accordance with the signal and 
cause it to operate a loudspeaker to convert the electrical 
into sound energy corresponding to the original program. 
The old experiment of placing an electric bell, suitably 
mounted, in a transparent glass container and evacuating 
the container shows the great difference between sound 
and electromagnetic waves for the bell can be seen to 
be operating, yet no sound can be heard.“ 

Complications result when, instead of transmitting a 
program over the local transmitter only, in the above il- 





42 KIMBALL, CoLLEcE Puysics (1923) 188. 
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lustration, the amplified electrical energy resulting from 
the conversion of accoustical into electrical energy is fed 
into a wire circuit for transmission to a broadcasting sta- 
tion outside of the state in which the studio is located. 
In this situation it is submitted that the “Original Pack- 
age Doctrine” is applicable.** The “package” is prepared 
at the studio, sent via a suitable telephone wire circuit 
to the broadcast station where the “package” is broken 
and utilized in the manufacture of electromagnetic wave 
energy which is transmitted via the ether on the frequency 
assigned to the station by the Federal Radio Commission, 
to such listeners as may have their receivers tuned to this 
frequency. 
DESIGN OF EQUIPMENT 


The Federal Government is interested in the design 
and construction of transmitting equipment since the 
present state of the radio art makes it desirable to ascer- 
tain whether the equipment is capable of producing 
proper emissions before “going on the air.” Further- 
more, radio frequency measurements are costly and diffi- 
cult to make. 

It is customary to consider the characteristics of the 
primary power source to be those of the commercial elec- 
trical supply as delivered to the motor generators, trans- 
formers and rectifiers forming a part of the radio trans- 
mitting equipment. The commercial power lines and 
operating facilities of the community are not considered 
to be an instrumentality of radio interstate commerce, 
although in many cases the electrical distribution sys- 
tems are parts of interstate power networks. Since this 
is the customary way of thinking in regard to the elec- 
trical power supply, why not adopt similar reasoning in 
the case of the broadcast wire transmission lines? 

It is true that the extent of the control which exists in 

48 Compare facts and opinion in Anglo-Chilean Nitrate Sales Corporation v. 


Alabama, 288 U. S. 218, 53 Sup. Ct. 373, 77 L. ed. 396 (1933); note (1933) 1 
Gro. Wasu. L. Rev. 541, with this radio problem. 
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the case of radio may be present in a different degree in 
the analogy but this is not a sufficient factual difference 
to indicate a different legal result. The broadcasting 
Station generates a radio frequency carrier which is 
modulated; that is a process is accomplished whereby 
the frequency and amplitude of the carrier is varied in 
accordance with the electrical currents into which the 
accoustical energy of the orchestra has been converted, 
and the resultant wave is impressed on the antenna system 
and radiated. This whole process may also be compared 
with a newspaper which receives the services of one of 
the national or international news agencies and uses the 
news so obtained together with information gathered by 
its own reporters to form the news basis of the edition 
of the paper which it prints and distributes to subscribers 
and others located both within and without the state. The 
process of the local amplification and mixing of the com- 
posite audio frequency wave produced locally in the 
transmitting system may be considered to be a manufac- 
ture under the doctrine of Power Co. v. Pfost. 

Aside from the local problems of zoning, safety to per- 
sonnel and property, the design of the equipment and 
antenna may be important in order to determine whether 
licensing the station or continuing the license will be to 
the public interest. The antenna design may also have 
an important bearing on the amount of interference to 
be expected. 

REGULATORY POWERS 


It will be admitted probably that the Federal Govern- 
ment has regulatory power over matters of interstate 
commerce and that this applies to radio as well as other 
forms of such commerce. An interesting problem arises 
in this connection, however, as to the extent of this au- 
thority.“* For example, if the operation of certain elec- 

44 The case of U. S. v. Norman Cohen (unreported) noted in Federal Radio 


Commission release 9128 dated 28 September, 1933, involved the question 
whether a wired radio system was a radio station within the meaning of the 
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trical equipment sets up electromagnetic waves which 
interfere with the reception of a broadcast program by 
a listener, does this give jurisdiction to the Federal 
Government to compel the operator of the interfering 
equipment to eliminate the interference or cease such 
operation? Should the same result follow even if the 
interference is the result of electrical disturbances com- 
ing in over the power line supplying the receiver? 

The danger in answering such questions in the affiirm- 
ative is that practically all electrical equipment and 
associated generation and distributing systems radiate 
minute amounts of electromagnetic wave energy at fre- 
quencies below those used for communication purposes; 
but which may have transients which cause radio inter- 
ference. Changes in the power supply to electrically 
operated receivers may also cause interference. In the 
first mentioned situation it is considered that where un- 
reasonable ether waves are set up, the Federal Govern- 
ment should have jurisdiction under the theory of abat- 
ing a public nuisance to interstate commerce.** In the 


Radio Act of 1927. The defendant was found guilty of operating a radio station 
without a license. No comment can be offered regarding this case due to the 
lack of sufficient information. The decision indicates that the equipment was not 
in fact a wired radio installation. The case, however, seems to raise the question 
of the amount of radiation necessary in order to differentiate between a wired 
radio and a radio station. The range of radio frequencies is considered by the 
Radio Commission to extend from 10 to 500,000 kilocycles. The paper Communi- 
cation by Carrier by Messrs. Clark and Kendall in ELectricaAL ENGINEERING 
for July, 1933, indicates that frequencies of from about 5 to 40 kilocycles were 
employed for this purpose during the conduct of the reported tests. It is prob- 
able also that similar means are employed to effect communication along certain 
high power transmission lines. When it is remembered that all alternating 
current and transients in direct current circuits produce weak radiations of 
electromagnetic energy at low frequency and that automobile and aircraft igni- 
tion systems, medical equipment, wired radio and electrical equipment produce 
electromagnetic radiations which interfere with radio reception, it is evident 
that the question of just what is radio within the meaning of the Act of 1927 
is very important. In this connection see reference cited in note 7, supra. 
Radio operated devices such as garage door openers, etc. would seem to require 
a license from the Radio Commission unless the Act of 1927 is construed to 
apply solely to the regulation of the use of the ether for purposes of radio com- 
munication. Such a holding in this situation, unless based on the idea of Con- 
gressional intent at time of passing the Radio Act of 1927, would seem to be 
contrary to the doctrine set forth in the Shreveport and the Wisconsin rate cases 
referenced in note 40, supra. 

*5 The production of such interference is undesired by all concerned. It 
usually represents a pecuniary loss to the power company. The method by 
which it is often produced accidentally is similar in principle to the wireless 
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last situation the case is simply one between the power 
company and the listener involving the local question of 
the characteristics of the power furnished. The alloca- 
tion of broadcast or other radio frequencies involves the 
question of the public necessity and convenience of the 
entire country. The zone of satisfactory broadcast cover- 
age may be relatively small, but the area where recep- 
tion is poor and where such transmission is a source of 
interference to transmissions generally received in the re- 
mote community is great.** Questions involving compe- 
tition between broadcasters and congestion of that 
portion of the electromagnetic spectrum allocated by in- 
ternational agreement to the nation are strictly Federal 
matters.” In order for the government to allocate prop- 
erly the available ether facilities it is necessary and proper 
to require proof of the ability of those requesting licenses 
to give satisfactory service. This necessitates that the in- 
dividual or concern applying for a construction permit, 
license, or renewal show proper technical and financial 
resources. These facts show that the Federal govern- 
ment has the power and is justified in regulating rates 
since the business of broadcasting is one impressed with 
a national public interest for which only limited facili- 
ties are available. In this respect the radio situation 
differs from the newspaper cases. 

It is evident that appropriate legal principles exist 
which may be used to solve the problems arising in radio 
cases without endangering the proper development of 
this art. The introduction of new legal ideas applicable 
only to radio is unnecessary and undesirable if it is desired 
to avoid the application of conflicting legal theories to 


systems used some years ago for radio communication. The real problem here 
is one of the degree of disturbance over which cognizance should be taken by 
the Federal Government. An altogether different type of interference to inter- 
state commerce is discussed by E. C. Lovett, Anti-Trust Provisions of the Radio 
Act (1932) 2 J. Ranto L. 1. 

46 See Fifth Annual Report of Federal Radio Commission. 

47 Covered by Conventions of Radiotelegraph, e.g., Washington Convention 
of Pad which was carried into effect in the United States by the Radio Act 
of 1927. 
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generic situations. Reasonableness in view of the prac- 
tical facts should be the goal of all taxes and regulations. 
To attain this end in radio cases and legislation the co- 
operation of the legal and engineering professions is nec- 


essary. 








PATENT LITIGATION IN FEDERAL AND 
STATE COURTS* 


LEON H. AMDUR 
Of the Examining Corps, United States Patent Office 

In initiating a suit involving a patent, the party seeking 
relief is confronted with the problem of whether the ac- 
tion should be brought in the state courts or in the federal 
courts. The answer to the question is found in the Ju- 
dicial Code’ in which it is provided that the district courts 
of the United States shall have original jurisdiction of all 
suits at law or in equity arising under the patent, copy- 
right, and trade-mark laws.” This provision gives a test 
then; namely, if the suit arises under the patent laws, the 
federal courts have jurisdiction exclusive of the state 
courts. If, on the other hand, the suit does not arise under 
the patent laws but is based on a contract between the par- 
ties, the courts of the states have jurisdiction over it.° 


While the test itself gives a clear line of demarcation, 
the problem of determining whether the action is founded 
on the contract or on the patent is more difficult. 

Where it is clear that there is no contractual relation be- 
tween the litigants and there is no pretense or allegation 
of one, it may be said that a suit brought by the owner of a 


* The substance of this article is incorporated by the author in a chapter of 
his newly published book Patent LiticatTion. See page 126 for review. 

1Sec. 24, paragraph 7, of the Judicial Code; 28 U. S. C. § 41; R. S.,, 
§ 629, par. 9 (1911). 


2To the same effect is paragraph 5 of § 256 of the Judicial Code, (28 
U. S. C. § 371; R. S., § 711 (1922), in which is provided that the jurisdiction 
vested in the courts of the United States in all cases arising under the patent- 
right, or copyright laws of the United States shall be exclusive of the courts 
of the several States. 

It should be noted that trade-marks, mentioned in § 24, Judicial Code, is 
omitted here; the Federal courts do not have exclusive jurisdiction of trade- 
marks rights, at least not of those derived from common-law use, and not 
from the Federal registration system. Patent-right, on the other hand, is de- 
rived solely from Federal grant. 

3In this case, the Federal courts have concurrent jurisdiction under para- 
graph 1, sec. 24 of the Judicial Code (28 U. S. C. § 41; R. S., § 563 (1911), 
based upon diversity of citizenship, where the amount of the controversy, ex- 
clusive of interest and costs, exceeds $3,000. 


35 
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patent charging the defendant with infringement, and 
praying for an injunction, damages, or profits, always 
arises under the patent laws. Where, on the other hand, 
there is a contractual relation between the parties, or an 
allegation of such a relation, the action may be either on 
the contract or on the patent, depending among other fac- 
tors, upon the nature of the contractual relation. The 
most frequent contractual relation bearing upon this ques- 
tion is that of licensee and licensor; another, that of gran- 
tee and grantor; still another is that based upon an agree- 
ment as to future improvements. 

In determining whether a contractual relation exists, 
however, the relief prayed for may cloud the issue and 
cannot be made a decisive criterion. In Swindell v. 
Youngstown Sheet Co.,* the amount sued for was some 
seven hundred odd dollars, based on an alleged estab- 
lished royalty. It appeared in that case that the patentee 
had erected several furnaces for the defendant, receiving 
a stipulated license fee for each. Subsequently the de- 
fendant itself built several more units, the act of infringe- 
ment sued for. It seems clear that, there was no contrac- 
tual relation, and that the case arose under the patent law. 
In this connection the court said, 


“The suit may be said to have arisen under the pat- 
ent laws, notwithstanding the fact that definite royal- 
ties, instead of profits were made the ultimate object 
of the recovery.” 


The fact that definite royalties, instead of profits, were 
sought did not necessarily point to a contract to pay the 
definite sum but to a convenient yardstick with which to 
measure the damages. There clearly was no consensual 
relation, necessary to establish a contract, even though re- 
lief was sought such as would be recoverable if a contract 
had existed. 


4230 Fed. 430 (C. C. A. 6th, 1916). 
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LITIGATION UNDER THE PATENT STATUTES— 
FEDERAL COURTS 


In that phase of the problem in which a contract exists 
or is alleged, an early case, Hartell v. Tilghman,’ intro- 
duced much confusion.* The patentee in that case sued 
for infringement in the federal court and set out in the 
charging part of his bill an agreement by the defendant 
to take a license. He then anticipated the probable de- 
fense on that score by alleging non-fulfillment on the part 
of the defendant. The Supreme Court, with three of the 
Justices dissenting, held that the action did not arise under 
the patent laws. 

The majority, in holding that the action was on the con- 
tract or agreement to take a license, relied on Wilson v. 
Sandford.’ ‘This earlier case also involved a suit against 
a putative licensee. The only difference was that there 
the patentee prayed “that the reinvestiture of title to the 
license, by reason of the forfeiture of the contract, may be 
sanctioned by the court” and that an injunction be granted. 
The court in Wilson v. Sandford held, rightfully it is 
thought, that the action was on the contract, on the ground 
that: 

‘The injunction he asks for is to be the consequence 
of the decree of the court sanctioning the forfeiture. 
He alleges no ground for an injunction unless the 
contract is set aside. Whether the contract ought to 
be declared forfeited or not depended altogether 
upon the principles and rules of equity, and in no 
degree whatever upon any act of Congress concern- 
ing patent rights.” 

The two cases are to be distinguished, it is submitted, 
by the differences in the relief demanded. The bill in the 
Wilson case was primarily one for recission of a contract, 


599 U. S. 547, 25 L. ed. 357 (1878). 

® Wa ker, Patent Law, (6th ed., 1929) 533, for example, devotes more than 
a page to a discussion of this case and of the situations in which it does and 
does not apply. The fact of the matter is that the doctrine of Hartell v. Tilgh- 
man has been overruled in several cases hereinafter noted. 

710 How. 99, 13 L. ed. 344 (U. S. 1850). 
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while the bill in Hartell v. Tilghman was for infringe- 
ment of a patent. As above quoted from the court’s opin- 
ion, the fact that the bill in the Wilson case, among other 
things included a prayer for an injunction, did not alter 
the fact that the action was principally on the contract. 

On the other hand, the fact that the bill in the second 
case set out a license in its charging part in anticipation 
of a likely defense, should not alter the fact that the ac- 
tion was brought under the patent laws for infringement. 
This is pointed out by Justice Bradley in the dissenting 
opinion: 

“He states in his bill, as he had a right to do by the 
rules of equity pleading, what the supposed defense 
would be, and answers it. This anticipation of the 
defense does not change the nature of the suit in the 
least. Perhaps he need not have anticipated the de- 
fense, but might have left the defendants to develop 
it in their answer. Certainly, in that case the char- 


acter of the defense would not have ousted the court 
of its jurisdiction.” 


In Hartell v. Tilghman, that the action was grounded 
on the contract, seems to be based on the existence of a 
subsisting contract between the parties. The court stated, 


“We do not agree that either party can of his own 
volition declare the contract rescinded. Until so re- 
scinded, it is a subsisting agreement, which must gov- 
ern the rights of these parties, and must be the foun- 
dation of any relief given by a court of equity.” 


The fallacy of this reasoning is pointed out in Luckett 
v. Delpark,* where it is stated that a patentee who alleges 
a forfeiture by his own declaration without juridical aid, 
may nevertheless base his action on his patent-right; and, 
if the claim of the defendant that forfeiture of the license 
and restoration of title could not be had except by a decree 
of a court is sustained, the patentee will be defeated on the 
merits. In brief, the existence of a subsisting contract is a 


8270 U. S. 496, 46 Sup. Ct. 397, 70 L. ed. 703 (1926). 
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matter which goes to the merits, not to the question of 
jurisdiction. 

The decision of Hartell v. Tilghman has been since 
overruled; but before that it was explained and limited 
in White v. ‘Rankine.’ In this case the bill did not men- 
tion any contract, but the circuit court had dismissed the 
bill on the simple ground that the defendant set up in the 
answer a contract of license. The Supreme Court re- 
versed the lower court, and distinguished the facts from 
Hartell v. Tilghman by pointing out that there the dis- 
missal for lack of Federal jurisdiction was in view of the 
averments of the bill. ‘The dismissal was held error in 
W hite v. Rankine because the subject-matter of the action, 
as set forth in the bill gave the circuit court exclusive ju- 
risdiction; the mere fact that the defendant’s answer set 
up an alleged contract gave the court no warrant to dis- 
miss the bill on the ground that the rights of the parties 
were governed by contract. 


The doctrine of Hartell v. Tilghman, even as thus lim- 
ited to cases in which a license is set out in the charging 
part, was criticized and refused recognition in two suc- 
cessive decisions by Justice Holmes. In the first, The 
Fair v. Kohler Die, appears this expression of opinion 
as to the question of jurisdiction: 


“That question cannot depend upon the answer, 
and accordingly jurisdiction cannot be conferred by 
the defense even when anticipated and replied to in 
the bill.” 


The second, Healy v. Sea Gull Specialty Co.," involved 
the precise set of facts of Hartell v. Tilghman: 


“This isa bill . . . alleging . . . that the defend- 
ant is infringing. ‘Then, anticipating a defense, it 
sets forth a license to the defendant, a breach of its 
conditions and a termination of the same.” 


9144 U. S. 628, 12 Sup. Ct. 768, 36 L. ed. 569 (1892). 
10 228 U. S. 22, 33 Sup. Ct. 410, 57 L. ed. 616 (1913). 
11 237 U. S. 479, 35 Sup. Ct. 658, 59 L. ed. 1056 (1915). 
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“It may be that the reasoning of The Fair v. Kohler 
Die is more consistent with that of Mr. Justice Brad- 
ley’s dissent in Hartell v. Tilghman (a decision since 
explained and limited in White v. Rankine) than 
with the majority, but it is the deliberate judgment of 
the court and governs this case.” 

“Jurisdiction generally depends upon the case 
made and relief demanded by the plaintiff . . . it 
cannot be defeated by the replication to an actual or 
anticipated defense contained in what used to be the 
charging part of the bill.” 


The law is now well-settled that the anticipation of a 
probable defense of license in what used to be the charg- 
ing part of a bill does not make the bill, framed in other 
respects as an ordinary one for the infringement of a pat- 
ent, an action on the contract of license, instead of one 
arising under the patent laws. The present state of the 
law is clearly summarized in the following excerpt from 
Luckett v. Delpark:” 


“The result of these cases is that a Federal district 
court is held to have jurisdiction . . . even though in 
anticipation of a defense of a license, the complainant 
includes in his bill averments intended to defeat such 
a defense. If these averments do not defeat such de- 
fense, the patentee will lose his case on the merits, 
but the Court’s jurisdiction under the patent laws is 
not ousted. The error in Hartell v. Tilghman was in 
denying jurisdiction under the patent laws when the 
patentee based his action broadly on his patent. His 
averment, intended to constitute a reply to the antici- 
pated defense that the defendant was a licensee, did 
not change the nature of his declared choice of a suit 
under the patent laws. This under the principle now 
established by the later cases, and especially The Fair 
v. Kohler Die* and Healy v. Sea Gull Specialty Co.“ 
is clear.” 


The observation has been previously made, White v. 


12 Supra note 8. 
13 ‘Supra note 10. 
14 Supra note 11. 
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Rankine,’ that the allegations in the answer are incapable 
of changing the character of the action. It is also true 
that the character of the action cannot be changed by the 
fact that it subsequently appears in the trial of the cause 
that the complainant’s cause of action is not well founded 
and, in truth, cannot be supported by any rights arising 
under the patent laws. This finding, although it does de- 
feat the complainant’s bill on the merits does not revoke 
the Federal court’s jurisdiction to try the issue thus raised. 
This attempt to defeat the jurisdiction of the court by 
showing that the plaintiff's supposed rights are, in fact, 
beyond the monopoly granted by the patent statutes, is 
commonly made in those cases involving restrictions 
placed upon patented articles. This was attempted in 
the case of Henry v. Dick,’ which was a suit for the in- 
fringement of a patent on a stencil-duplicating machine. 
The patentee had sold a machine, to which was attached 
a license restriction that it be used only with ink and other 
supplies made by the plaintiff. The defendant, with 
knowledge of the license, had sold a can of ink to the 
purchaser of the machine. To the objection that the ac- 
tion did not arise under the patent law, the court replied: 
“Tf a bill asserts a right under the patent law to 
sell a patented machine subject to restrictions as to 
its use, and alleges a use in violation of the restrictions 
as an infringement of the patent, it presents a ques- 
tion of the extent of the patentee’s privilege. Ob- 
viously, a suit for infringement, which must turn 
upon the scope of the monopoly or privilege secured 
to a patentee, presents a case arising under the patent 
law.” 
A similar objection to Federal jurisdiction was unsuc- 
cessfully raised in The Fair v. Kohler Die:™ 


“Tn this case the plea though purporting to go to 
the jurisdiction of the court merely means that the 





18 Supra note 9. 

16 224 U. S. 1, 32 Sup. Ct. 364, 56 L. ed. 645 (1912). 
, - Ft hy note 10, Accord. Victor T. M. v. The Fair, 123 Fed. 424 (C. C. A. 
th, 5 
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patent law does not give a patentee a right to impose 
such a condition as the plaintiff attempted to impose 
(restriction on resale price). The plaintiff no doubt 
maintains that the law does give him that right... . 
It is a claim of right under the patent law.” (Insert 
by the writer.) 

From the above cases the following conclusions may be 
set down: 

(1) Where there is a contractual relation between the 
parties, the owner of the patent may, depending upon 
what that relation is, sue either on the contract or under 
the patent laws.** 

(2) “Of course the party who brings a suit is master to 
decide what law he will rely upon.” The Fair v. Koehler 
Die. 

(3) If he chooses to sue for infringement the fact that 
the bill recites a contract of license or assignment in its 
charging part (Healy v. Sea Gull Specialty) or that the 
answer may allege one (White v. Rankine), or the fact 
that the complainant’s supposed right is beyond the scope 
of the patent monopoly (Henry v. Dick) do not defeat 
the Federal jurisdiction under the patent laws. 

(4) The fact that the court rules the patentee could not 
rescind the contract without juridical aid does not affect 
the question of jurisdiction, although it might defeat the 
action on the merits. (Luckett v. Delpark.) 

(5) Where the patentee seeks the aid of the court to 
first rescind the contract of license, the action is on the 
contract, and is not made into a suit for infringement by 
an added prayer for an injunction. (Wilson v. Sandford.) 


LITIGATION BASED ON CONTRACT—STATE COURTS ° 


In the decisions thus far discussed the plaintiff chose to 
sue under the patent laws. We shall now consider some 


18 “That the license agreement constitutes a contract not to use the machine 
in a prohibited manner, is plain. That defendant might be sued upon the 
broken contract, or for its enforcement, or for the forfeiture of the license, is 
likewise plain. But if by the use of the machine in a prohibited way the 
defendant infringed the patent, then it is also liable to an action under the 
patent law for infringement.” Henry v. Dick, supra note 16. 
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cases wherein the action was brought on the contract. The 
first of these to be discussed is Pratt v. Paris Light.” It 
appeared in that case the patentee had erected some ap- 
paratus for the defendant and had covenanted to save the 
defendant harmless against any suits for infringement. 
The suit was an ordinary action of assumpsit upon the 
common counts brought by the patentee in a State court 
for the price of the patented machine. Defendant in its 
plea set up the contract and the failure of the patentee to 
defend against a suit for infringement brought by the 
owner of an earlier patent. 

The question of jurisdiction turned upon the admissi- 
bility of evidence tending to show that the patent was an 
infringement upon the earlier one and therefore had re- 
sulted in a failure of consideration. The plaintiff con- 
tended that the State court, by admitting such testimony 
thereby assumed jurisdiction of a patent case in violation 
of R.S. §711.*° The court, in disposing of this contention, 
made a distinction which throws much light upon the 
question when the Federal courts have jurisdiction; i.e., 
when the action arises under the patent laws; and when 
the State courts have jurisdiction; i. e., when the action 
is based on the contract. The court said: 

“Sec. 711 does not deprive the State courts of the 
power to determine questions arising under the patent 


laws, but only of assuming jurisdiction of cases aris- 
ing under those laws.” 

“There is a complete distinction between a case and 
a question arising under the patent laws. The former 
arises when the plaintiff in his opening pleading— 
be it a bill, complaint or declaration—sets up a right 
under the patent laws as ground for a recovery. Of 
such the State courts have no jurisdiction. The lat- 
ter may appear in the plea or answer or in the testi- 
mony. The determination of such question is not be- 
yond the competency of the State tribunal.” 


19 Pratt v. Paris Gas Light Co., 168 U. S. 255, 18 Sup. Ct. 62, 42 L. ed. 
458 (1897). 


20 — is § 256 of the Judicial Code, see supra note 2. 
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“The State court . . . could not be ousted of its 
jurisdiction by the fact that, incidental to one of its 
defenses, the defendant claimed the invalidity of a 
certain patent.” 


The court goes on to define when a case is present: 


“To constitute a cause arising under the patent 
laws the plaintiff must set up some right, title, or in- 
terest under the patent laws.” 


In other words, a patent case arises only when the 
PLAINTIFF claims a right under the patent statutes; such 
rights are, therefore, put directly in issue. When, on the 
other hand, the DEFENDANT relies upon a defense touching 
these same laws, no case is presented, only a collateral 
question involving the patent laws. 

Another decision might be discussed in which a State 
court did not lose jurisdiction simply because a patent 
question happened to be involved. In New Marshall En- 
gine v. Marshall Engine,” the suit was in the State court 
for specific performance of a contract to transfer future 
improvement patents. Let us apply the test laid down in 
Pratt v. Paris Light® to these facts: Is the construction 
of the patent or of the patent statutes involved in the con- 
troversy as a case or as a question? It clearly is not a case 
since the plaintiff does not set up any right under the pat- 
ent laws. There is no statutory right to compel another 
to transfer future patents; that must be regulated by con- 
tract between the parties. Therefore, only a patent ques- 
tion is involved: the construction of the patent to deter- 
mine whether or not it is an improvement of the inven- 
tion or earlier patent in question. Hence, the State court’s 
jurisdiction should not be disturbed as it does not encroach 
upon the Federal courts exclusive dominion over patent 
cases.” 


21 223 U. S. 473, 32 Sup. Ct. 238, 56 L. ed. 513 (1912). 
22 Supra note 19. 


28 It is difficult to understand Walker's criticism of this case, see page 531, 
n. 13a, WALKER, op. cit. supra note 6 
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A third case might be considered. In Becher v. Con- 
toure Laboratories,* one Oppenheimer had employed 
Becher as a machinist to construct his invented machine 
and Becher had agreed to keep confidential this informa- 
tion. Without his employer’s knowledge, Becher applied 
for and secured a patent on Oppenheimer’s invention. 
Oppenheimer sued Becher in a State court and recovered 
a decree that defendant assign the Letter Patent and be 
enjoined from practicing the invention. In the meantime 
Becher sued in the Federal court for infringement; this 
appeal resulted from a dismissal of the bill. 

The jurisdiction of the State court was challenged by 
Becher when Oppenheimer pleaded the earlier proceed- 
ing. The Supreme Court upheld the State court’s juris- 
diction, although the effect was to invalidate Becher’s 
patent. The Court makes a distinction quite analogous 
to that made in Pratt v. Paris Light between a case and a 
question; the parallel distinction is between a decree and 
a finding of facts. 

The Court points out that the Becher patent is invali- 
dated,” not as the effect of the decree, but of the finding 
of facts; and that, while the State court could not decree 
that a certain patent is void, it may judicially establish 
facts, the effect of which is to make the patent void. As 
expressed by Mr. Justice Holmes: 


“That decrees validating or invalidating patents 
belong to the courts of the United States does not give 
sacrosanctity to facts that may be conclusive upon the 
question in issue. A fact is not prevented from being 
proved in any case in which it is material, by the 
— that if it is true an important patent is 
void. 


To the five conclusions previously drawn may now be 
added: 


24279 U. S. 388, 49 Sup. Ct. 356, 73 L. ed. 752 (1929). 


25 Becher’s patent would be void because the facts in the proceeding in the 
State court show that he is not the first and original inventor as required 
by statute. 
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(6) If the plaintiff chooses to sue on the contract, the 
State jurisdiction is not defeated by the defendant’s de- 
fense of invalidity” or non-infringement.” The injection 
of this patent question does not convert the controversy 
into a patent case. 

(7) Only Federal courts have jurisdiction of patent 
cases; State courts may, however, adjudicate patent ques- 
tions. (Pratt v. Paris Light.) 

(8) A case within the meaning of the statute arises only 
when the plaintiff sets up some right under the patent 
statutes. Pratt v. Paris Light.) 

(9) A State court may not decree that a patent is void, 
although it might find facts, the effect of which is to in- 
validate the patent. Becher v. Contoure Laboratories.) 


SUIT BY OTHER THAN OWNER OF PATENT 


The cases thus far discussed, either suits in the Federal 
courts or the State courts, were instituted by the owner of 
the patent. We shall now consider one in which the par- 
ties are reversed and the licensee sues his licensor. In 
Excelsior Pipe v. Pacific Bridge,” an exclusive licensee 
filed a bill for infringement against the patentee and an- 
other party to whom the patentee had granted a conflict- 
ing license. The Supreme Court held that the Federal 
patent jurisdiction was not ousted by reason of allegations 
in the answer that the plaintiff had forfeited all rights 
under the license through his failure to comply with its 
terms, and that, thereupon the patentee had revoked the 
license. 

This case should be compared with two decisions pre- 
viously discussed; the first, White v. Rankine,” will be 


26 Invalidity, Pratt v. Paris Light, supra note 19. 

27 Non-infringement, Albright v. Teas, 106 U. S. 613, 1 Sup. Ct. 550, 27 L. ed. 
295 (1882), Syl. 2: The suit is upon the contract to recover royalties and 
not a suit upon the letters patent; the nature of the litigation is not changed 
by the fact that a collateral inquiry arises whether or not certain goods made 
by the defendants are made under the patents. This inquiry does not involve 
the construction and infringement of the patent, except as defining the extent 
of the contract. 

28185 U. S. 282, 22 Sup. Ct. 681, 46 L. ed. 910 (1902). 

29 Supra note 9. 





PATENT LITIGATION 47 


recalled as a suit for infringement by a licensor against a 
licensee. The ruling of the court was that the Federal 
patent jurisdiction is not disturbed by reason of the fact 
that the answer sets up a contract of license in defense. 
The facts are changed in Excelsior Pipe v. Pacific Bridge 
only in the particular that the infringement suit is brought 
by the licensee, and it is the licensor who in his answer at- 
tacks the plaintiff’s title by averring that the license has 
been revoked. Here too, the court, held that Federal ju- 
risdiction was not ousted, saying: 


“When the bill is the ordinary one for an infringe- 
ment and the answer puts in issue the title of the 
plaintiff to sue, the jurisdiction is not ousted by the 
mere allegation that the license has been revoked; 
the court is at liberty to determine that fact.” 

“There can be no doubt whatever that if the plain- 
tiff sued some third party for infringement, the de- 
fendant might attack the validity of his license, but 
it would not oust the jurisdiction of the court. Why 
should it if plaintiff sues, instead of a stranger, his 
licensor?” 


The court itself makes the comparison with the other 
case, previously discussed : 


“We held in Pratt v. Paris Light,” with respect to 
an action in a State court, which involved the ques- 
tion whether the patent was void and an infringement 
upon prior patents, that this did not necessarily oust 
the State court of its jurisdiction; and by parity of 
reasoning we hold in this case that the mere fact that 
the suit may involve the existence of the license does 
not oust the court of jurisdiction of a suit for the in- 
fringement of a patent.” 


The rulings of these two cases, Excelsior Pipe v. Pacific 
Bridge and Pratt v. Paris Light are summarized in Vic- 
tor Talking Machine v. The Fair,” where the Circuit 
Court of Appeals for the Seventh Circuit declares that, 


30 Supra note 19. 
81123 Fed. 424 (C. C. A. 7th, 1903). 
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on the one hand, the State court retains its jurisdiction 
“though the determination of the issue of the alleged 
breach of contract may involve the interpretation of the 
patent and of the prior art”; and, on the other hand, that 
the Federal court’s patent jurisdiction is retained “though 
the determination of the issue of the alleged infringement 
may involve the interpretation of the contract.” 

The statement was previously made, in the discussion 
of the decision in the case of Henry v. Dick,” that the 
owner of a patent may, as the general rule, sue a licensee 
either on the contract or for infringement. It is also true 
that the licensee may, in general, sue the patentee on either 
theory. These generalizations must, however, be modi- 
fied to the extent that an action ex contractu must be based 
on a promise which the plaintiff alleges the defendant has 
breached. On the other hand, there might be a breach of 
covenant for which no suit for infringement may be 
brought because it is not an invasion of any right under 


the patent laws. The court in Henry v. Dick speaks of 
such a situation: 


“The three conditions of the license referred to 
were: first, to pay royalties; second, non-assignabil- 
ity; third, failure to use shall revoke. It is evident 
that the licensee would not have infringed the patent 
by either failing to pay royalties, by assigning the 
license, or by neglecting to use it. The licensor would 
clearly have been compelled to rely wholly on his 
contract, as such, in any suit for the violation of any 
of these conditions.” 


The cases already discussed practically all involved a 
license. The observations and conclusions respecting this 


32 In many cases it is possible to sue either on the contract or on the patent. 
It should be noted, however, that an election must be made; the bill may 
not be framed according to both theories, as was unsuccessfully attempted in 
Technidyne Corp v. Sparks-Withington Co., 8 P. Q. 154, the syllabus of that 
case is: “A bill brought by a licensor against a licensee which regards the 
license as still in force, asking that the licensee be restrained from infringement 
until royalties are paid, cannot be maintained, as infringement is inconsistent 
with an existing license.” 


33 Supra notes 16 and 18. 
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form of contract are precisely applicable to like situations 
involving the contract of assignment. Comparing in- 
fringement suits involving a license with those involving 
an assignment, both have one basis of Federal jurisdiction 
in common; namely, the setting up of rights under the 
Letters Patent. Cases involving assignments have an ad- 
ditional basis in the fact that they may require a con- 
struction of the statute governing the assignment of pat- 
ents, R. S. § 4898. Jurisdiction of the Federal courts on 
this ground is pointed out in the case of Crown Die v. Nye 
Tool :** 
“The bill is based on an assignment claimed to be 
valid under the statutes of the United States. It, 
therefore, involves the validity of the assignment of 


a patent, which is a question arising under the patent 
laws because it depends upon their construction.” 


Further conclusions may be noted: 
(10) The licensee may sue the patentee for infringe- 


ment; the fact that this may involve a consideration of 
the license does not prevent it from being a patent case in 
Federal court; see conclusion 3. (Excelsior Pipe v. Pa- 
cific Bridge.) 

(11) The Federal court in a suit for infringement may 
construe a contract; and the State court in an action on 
the contract may consider patent questions. (Victor Talk- 
ing Machine v. The Fair.) 

(12) A contract action lies only where a promise has 
been breached; a patent case lies only where a right under 
the patent laws has been invaded. 

(18) Federal patent jurisdiction may also be based 
upon statutes concerning incidents of the patent right, as, 
for example, the statute governing the assignments of let- 
ters patent. (Crown Die v. Nye Tool.) 


$4261 U. S. 24, 43 Sup. Ct. 254, 67 L. ed. 516 (1923). 
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EDITORIAL NOTES 


Tue Use or TrapE-MarKS IN PATENT SPECIFICATIONS 


Frequently in patents and patent applications, trade-marks are used 
to designate a substance or construction popularly known by its trade- 
mark or name. Common examples are “vaseline,” “yale,” “kodak,” 
“caterpillar” and “air way.” Each of these terms has, more or less, 
become associated in the mind of the public with petroleum jelly, locks 
of a certain type, cameras, tractor motive means and vacuum cleaners 
respectively. 

Owners of the trade-marks have at various times objected, to the 
Commissioner of Patents, concerning the use of their trade-marks in 
patent specifications and claims. Conforming to their desires, orders 
were issued to the Examiners directing them to refrain from using 
the trade-mark as a common noun and if so used in an application for 
a patent, the applicant should be required to substitute therefor the 
common name of the substance." 

The basis of the objections made by the owners of the trade-marks 
appears to have been the generally stated proposition that a trade- 
mark may lose its distinctiveness and thus become public property by 
general use as denoting the goods itself.2 It may well be questioned 
whether the authorities* generally cited to support this proposition are 
in conformity therewith as broadly as stated. Many of the cases so 
cited show long acquiescence or at least knowledge of the defendant’s 
use in a denominative use of the trade-mark as distinguished from a 
purely descriptive use of the term. Examination of the facts of Lea 
v. Deakin* discloses that there was a finding of fact that “plaintiffs 

1 Notice: To the Examiners: The records of this office show that the term 
“Vasoline” was registered by the Chesebrough Manufacturing Company as 
a trade-mark for a certain emollient and remedial product of petroleum. In 
view of this fact the office should not use this word as a common noun and 
if it is so used in an application for patent, the applicant should be required 
to substitute therefor the common name of this substance, such as “Petroleum 
Jelly” or “Petrolatum” R. F. Whitehead, Commissioner. August 11, 1920. 

GLascocK, MANUAL oF PATENT OFFIcE ProcepureE (5th Ed., 1929), 157. 

Notice: To the Examiners: The records of this office show that the term 
“Condensite” was registered by the Condensite Company of America as a trade- 
mark for certain phenolic condensation products. In view of this fact, the 
office should not use this word as a common noun, and if it is so used in an 
application for a patent, the applicant should be required to substitute therefor 


the common name of this substance. M. H. Coulston, Acting Commissioner. 
March 2, 1921. 


2 See StrincHAM, PATENT SOLICITING AND EXAMINING (1930), sec. 63 p. 85. 


3 HopKINs, TRADE-MARKS, TRADE NAMES, AND UNnFair Competition (1924) 
p. 214 and R. C. L., TrapE-MarKs, TRADE NAMEs sec. 92. 


4Fed. Cases No. 8154 (C. C. N. D. Ill. 1879). 
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have been cognizant for many years of the fact that there was this 
kind of sauce (Worcestershire Sauce) manufactured to which the 
term was applied, that for many years they took no steps to prevent 
the parties from manufacturing the sauce and that, therefore, there 
may be said to have been something in the nature of an acquiescence in 
the manufacture of the sauce.” In French Republic v. Saratoga Vichy 
Spring Co.* it was found that certain waters had long been sold as 
“Vichy” and the long adverse use in a denominative sense resulted in 
a holding of abandonment. This line of cases is predicated upon the 
trade-mark term having become publici juris through adverse use in a 
denominative sense.® 

The other cases cited are those involving attempts to extend the 
patent monopoly by use of a trade-mark. It frequently happens that 
the inventor of a new machine, article of manufacture, or composi- 
tion of matter has to apply a name to the heretofore unknown pat- 
ented device. When the patent expires there is no name known by 
which the public can designate the article except that which was ap- 
plied by the patentee. To allow the patentee to continue a monopoly 
in a trade-mark covering this name is in effect, extending the monop- 
oly granted by the patent which has expired. The courts have re- 
peatedly denied the exclusive right of ownership conferred by a 
trade-mark in such cases." 

It appears, however, that when the evidence merely shows that a 
name used as a trade-mark has come into popular use in a descriptive 
sense as designating particular goods, the courts do not refuse to en- 
force it as a trade-mark. The term “celluloid” has in a large measure 
become merely descriptive of a certain product. The courts have, 
however, upheld its validity as a trade-mark. The defense in that 
case was that “the word had become a part of the English language to 
designate the substance celluloid.” In support of this defense the 
answer cited various patents using “Celluloid” as a common noun 
and also the rules of the Patent Office as to the classes of inventions, 
in which one of the sub classes is “Celluloid.” The court, however, 
granted relief to plaintiff. 

The claim of the trade-mark owners that the use of their trade- 


5191 U. S. 427, 24 Sup. Ct. 145, 48 L. ed. 247 (1903). 

6 Similar Cases in which the trade-mark or trade name was lost are: Pflugh 
v. Eagle White Lead Co., 185 Fed. 769 (C. C. A. 3rd, 1911); Dietz v. Horton 
Mfg. Co., 170 Fed. 855 (C. C. A. 6th, 1909); Saxlehner v. Eisner & Mendelson 
Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L. ed. 60 (1900) ; McKesson and Robbins, 
Inc., v. Charles H. Phillips Chemical Co., 53 F. (2d) 342 (C. C. A. 2d, 1931). 

TSinger Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1016, 41 
I,. ed. 118 (1896). 


8 Celluloid Mfg. Co. v. Cellouite Mfg. Co.,.32 Fed. 94 (C. C. N. J. 1887). 
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mark in patent specifications to designate the article would result in 
loss of the trade-mark would, therefore, appear to be without founda- 
tion. No court appears to have invalidated a trade-mark merely on 
the fact that a name used as a trade-mark has come into popular use 
in a descriptive sense. 


The Patent Office has under its jurisdiction both the trade-mark 
and patent sections.® Led possibly by some degree of duty as quasi- 
judicial officers, various Commissioners issued orders?® aimed at pro- 
tecting the rights of the trade-mark owner against possible invasion 
by use of the trade-mark in patent specifications. Many decisions 
have also been rendered requiring that the trade-mark be not used as 
a common noun."* The practice appears to have become standardized 
now that the use of trade-marks in patent specifications and claims 
as common nouns will not be allowed. 


Some Examiners appear to have interpreted the notices and orders 
to mean that all trade-marks were to be excluded. In patent file No. 
1,755,816 the Examiner objected to the use of the term “Bakelite” 
and called attention to the order respecting “Vaseline.” Applicant 
refused to cancel the term, pointed out at length the reasons for the 
use of and the advantages obtained by the use of “Bakelite” in his 
particular construction, and finally stated that “if the Examiner can 
suggest some other term which will describe this product and no other 
product, applicant will be glad to use it.” No general term for the 
article was suggested by the Examiner in his reply, but the require- 
ment that the terms be cancelled was repeated and made final. On 
petition to the Commissioner, use of the term was allowed with a 
capital B and quotation marks.’ The decision of Commissioner 
Robertson makes it clear that objection was to be made only to those 
particular marks as to which protests and orders had been issued. 
Objection was not to be made to the some 300,000 trade-marks now 
registered. As a practical proposition this would be impossible. Only 

9R. S. § 481 and R. S. § 4937 et seq. 


10 See note 1, supra, and Commissioner Newton’s decision in patent file no. 
1,364,233 affirming exclusion of “Caterpillar” and stating that protests were 
also respected by the Office with reference to “Linotype,” “Yale,” and “Kodak.” 

11 Decisions in patent file 1,364,233; patent file 1,626,680. 


12 Decision: Dec. 18, 1929. This is a petition from the action of the ex- 
aminer requiring that the term “bakelite” be eliminated from the specification. 

While the Examiner’s requirement was made in accordance with the spirit 
of the order to which he referred and some preceding orders, this order 
relates only to one praticular mark and it appears that these orders have been 
made only when the particular trade-mark owner had protested gainst its use. 

It is thought that the objection to the use can be avoided if the word “bake- 
lite” is written with a capital B and quoted, that is, writen as follows “Bakelite.” 

Except as above indicated, the petition is denied. Thomas E. Robertson, 
Commissioner. 
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a very small number of the leading trade-marks would generally be 
known by the Examiners." 

Recently a notice was published in the Official Gazette** requesting 
attorneys to refrain from using trade-marks but stating that if used, 
such use should be indicated by capitalizing and quoting. This ap- 
pears to be the first official approval of the use of all trade-marks 
when used merely in a descriptive sense. The use in a patent specifi- 
cation or claim necessarily is a mere descriptive use as distinguished 
from a denominative use. There may be some protest from the own- 
ers of the trade-marks, particularly those who have already protested. 
It is believed, however, that the position of the office is sound both 
on reason and authority. 

A trade-mark does not confer an exclusive monopoly of the use of 
the term upon the owner of the mark. As stated by Judge Holmes*® 
“Tt (a trade-mark) does not confer a right to prohibit the use of the 
word or words. It is not a copyright.” Others may use the word in 
a descriptive sense and there is no danger of invalidating the mark. 
The word becomes publici juris only by use in a denominative sense. 

Several lines of cases illustrate that a trade-mark does not create a 
complete monopoly in the use of the word. It will be necessary to 
cite only a few typical cases. In Prestonettes v. Coty,’® plaintiff 
sought to restrain the use of its trade-mark on goods sold by de- 
fendant. It appeared defendant purchased Coty’s powder, added a 
binder, and subjected it to pressure to give it coherence and sold the 
compact mass. He also bought Coty’s perfume in bottles and re- 
bottled it in smaller bottles. The defendant was allowed to continue 
to use plaintiff’s trade-mark stating that it was a constitutent of the 
product and also as to rebottling. This case clearly shows an inroad 


13 In patent file 1,887,600 issued Nov. 15, 1932, applicant argued that the use 
of “Air-way,” should be allowed. One of the reasons advanced called atten- 
tion to a prior patent No. 1,533,271 and stated that the claims of this patent 
containing the word “air-way” were passed upon by the Board of Examiners- 
in-chief on appeal and allowed without objection to the term “air-way.” 

14 Notice to Attorneys: The Patent Office has received numerous protests 
from trade-mark proprietors that their trade-marks are frequently used as 
common nouns in patent specifications. 

Applicants and their attorneys are urged to avoid using trade-marks in patent 
specifications and to employ in their stead properly descriptive terms. If, 
however, a trade-mark is used, suitable acknowledgement should be made that 
it is a trade-mark, as, for example, by stating that the article or product in 
question is one which is sold under such and such a trade-mark and/or by 
capitalizing the first letter of the word constituting the trade-mark and inclosing 
pd word in quotation marks. Thomas E. Robertson, Commissioner. 418 O. G. 


15 Prestonettes Inc. v. Coty, 264 U. S. 359, 44 Sup. Ct. 350, 68 L. ed. 731 
(1924). In 24 F. (2d) 924 (C. C. A. 2d, 1928), defendant was required to 
state percentage of trade-mark product used. 


16 Supra note 15. 
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on the monopoly of a trade-mark. Defendant was allowed to use the 
word collaterally or descriptively but not denominatively. 

Similarly descriptive use of a trade-mark has been allowed in cases 
involving the selling of repair parts. In Ford Motor Co. v. Wilson** 
defendant was allowed to continue the use of the name “Ford” in 
selling repair parts. He was allowed to continue to advertise as “suit- 
able for use in Fords.”** Of course, advertising or labelling so as to 
confuse the public into believing the source of the goods was the 
original manufacturer was prohibited. This would represent a de- 
nominative use rather than a descriptive use. The case likewise shows 
a limitation on the monopoly in a trade-mark.’® 

Other cases have allowed the use of a trade-mark or trade name 
where defendant was a former employee of the trade-mark or trade 
name owner.” A man can refer to his former occupation or trade 
even if the reference does involve the use of a trade-mark. These 
cases further demonstrate that the monopoly of the trade-mark is not 
complete.** 

The recent official declaration of policy by the Patent Office**® ap- 
pears, therefore, to be directly in line with the court decisions in 
similar situations liberalizing the use of trade-marks. There is be- 
lieved to be no valid reason why trade-marks should not be used de- 
scriptively in patent specifications or claims. When so used the 
requirement that suitable acknowledgment be made of the trade-mark 
as by capitalizing and quoting is not unreasonable. 


Ropert LEE Evans. 


TITLE To Or, AND Gas LANDS UNDER THE FEDERAL LEASING AcT 


Under the Federal Leasing Act of February 25, 1920,’ several steps 
in acquiring oil and gas found on the public domain are provided.” 
The question has arisen from time to time of what interest in the 


17 223 Fed. 808 (R. I. 1915). 


18 For a "7 of the marking of repair parts see Note (1909), 17 
L. R. A. (N 448. 


19 For a iunihes analysis of ~ —— placed upon the monopoly of a 
trade-mark see (1930) 30 Cor. L. R 

20 Holbrook v. Nesbit, 163 ioe 1 39 N. E. 794 (1895); Sultz Bach 
Clothing Co. v. Balsam, 107 N. Y. Supp. 622 (Sup. Ct. N. Y. Co. 1907). 

21 See also Humphreys Homeopathic Medicine Co. v. Bell, 15 Daly 6, 2 N. 
Y. Supp. 50 (1888). 

22 See Supra note 13. 

1 Act of Feb. 25, 1920, 41 Strat. L. 437, 30 U. S. C. §§ 181 to 194, 201 to 
208, 211 to 214, 221, 225 to 229, 241, 251 and 261 to 263 (1926). 

2See Haglund, The Federal Leasing Act: + tien By by the Land De- 
partment and the Courts, 5 So. Cau. Rev. 355 (1932), dealing in general 
with this practice before the Interior Department. 
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land is held by a lessee under a so-called “lease” of oil and gas lands.* 
The steps, or procedure, by which a citizen ultimately arrives at the 
right to take oil and gas from the public domain under the leasing act 
and regulations promulgated thereunder‘ may be described generally 
as consisting of an application for oil and gas prospecting permit,® a 
permit,® and a lease.” As to the interest involved in each step, it will 
be most helpful to look at what the Department of the Interior® has 
considered to be the interest of a citizen at the various stages. 

The Department of the Interior has held, with regard to applica- 
tions for oil and gas prospecting permits, that “An application for a 
permit to prospect for minerals pursuant to the leasing act is a mere 
request that a license be granted and confers upon the person making 
such an application no interest in the land described or the mineral 
deposits therein.”® The department has further failed to recognize 


3 See infra notes 7 and 36. 


* Regulations, 47 L. D. 437 (1920), 47 L. D. 552 (1920), 48 L. D. 152 
(1921), 48 L. D. 340 we 53 L. D. 640 (1932) ; Instructions, 47 L. D. 613 
(1921), 48 L. D. 629 (1922), 49 L. D. 104 (1922), 50 L. D. 200 (1924), 
51 L. D ap _— 51 L. D. 239 (1925), 52 L. D. 353 (1928), 52 L. D. 578 
et seq 


5 Sec. 13, Act Feb. 25, 1920, supra note 1; see par. 4, “Form and contents 
of application,” Regulations Mar. 11, 1920, 47 L. D. 437, 438 et seq. 


6 Sec. 13, Act Feb. 25, 1920, supra note 1; see par. 6, “Form and Require- 
ments of a Permit,” Regulations Mar. 11, 1920, 47 L. D. 437, 439 et seq. 
The form of prospecting permit being issued at the present time by the 
Department of the Interior, while much the same as the form cited, contains 
in addition thereto a paragraph containing the stipulations required under the 
Regulations of April 4, 1932, 53 L. D. 640; a paragraph containing restrictions 
on drilling in reclamation projects ; another reserving helium to the United 
States; and a paragraph requiring permission of the Secretary to use standing 
timber on the lands for fuel in drilling operations. Dept. Int. Form 4-208 b, 
April, 1932. 

7 See par. 17, Regulations Mar. 11, 1920, 47 L. D. 437, 447, reprinting form 
of lease. Note that the “lease” granted pursuant to a discovery by a per- 
mittee is really two leases. The lease on the discovery area carries a pre- 
ferred royalty of only 5%, which is called the “A” lease. The other, “B”, 
lease, is in exactly similar form except that it contains the so-called “sliding- 
scale” royalty by which a royalty is reserved to the government of from 12% 
to 25% on oil, and from 12% to 162%4% on gas. Dept. Int. Form 4-208 e. 
The form of lease used under the Act of May 21, 1930, 46 Stat. L. 373, pro- 
viding for leases of oil and gas in and under railroad and other rights of 
way, is set out in 53 L. D. 137, p. 138 et seq. For definition of lease, see 
infra note 36 

8 This department is charged with administration of the act, and its regu- 
lations thereunder and not inconsistent therewith have the force and effect 
of statutes. Hodgson v. Midwest Oil Co., 297 Fed. 273, 276 (D. C. Wyo. 
1924), aff'd 17 F. (2d) 71 (C. C. A. 8th, 1927); Wilson v. Elk Coal Co., 
300 Fed. 473 (D. C. Wash. 1923). 

®Enlow v. Shaw, et al., 50 L. D. 399 (1924). The decision continues: 
“The filing fees paid in connection with such applications, will be refunded 
if the application is thereafter withdrawn or rejected It is not analogous 
to a patent, reservation, entry, or selection, which was held 
the kind of segregative effect claimed by this appellant to exist with respect 

[prior, withdrawn] application.” 
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a vested right in the applicant.*° Even where a “preference right’’** 
to a permit is granted a particular applicant, it has been held that that 
is not a right to a permit, but a right over other applicants if a permit 
is to be granted at all.1? On the other hand, it has been held that the 
rights of an applicant will descend to his personal representatives 
upon death.** This seems scarcely consistent with statements of the 
department that an application is a mere request for license.‘* The 
fact is that under the practice of the Interior Department, one who is 
a qualified applicant*® and who files an application on land which is 
not withdrawn from such filing, and who is the first applicant for a 
permit for the particular land, will be allowed and will be by the De- 
partment considered entitled to a permit to prospect the land. It goes 
without saying that merely capricious action of the Secretary with 
regard to any particular applicant would not be allowed.*® An appli- 
cant, therefore, who meets all of these requirements may be consid- 
ered to have a “right” to a permit. During the period an application 


10“No such right is gained by the presentation of an application as would 
prevent its allowance or rejection from being controlled by circumstances aris- 
ing after its presentation, or keep it from being rejected under later statutes, 
if, in the judgment of the Secretary, such rejection was called for by the 
controlling circumstances.” Charles West, 50 L. D. 535 (1924). In the case 
of Martin Wolfe, 49 L. D. 625 (1923), Wolfe applied for a permit on lands 
within the limits of a tract withdrawn for a reclamation project. The appli- 
cation was rejected by the General Land Office on the ground that it would 
interfere with the project. Upon appeal, in holding that the Secretary has 
discretion in any case whether or not to issue an oil and gas permit, it was 
stated: “In denying appellant’s application the Department is not depriving 
him of any vested right, nor is it excluding him from the benefits of the 
leasing act. His application is for a license, a thing which, from its very 
nature, may be denied by the owner, or trustee of the land to which the 
special use shall relate, and the authority, and, indeed, the duty, to deny such 
license in ‘necessary and proper’ cases was specifically conferred upon the 
Department in section 13 of the leasing act.” Cf. U. S. ex rel. Barton v. 
Wilbur, 46 F. (2d) 217 (App. D. C. 1930); same, 283 U. S. 414, 51 Sup. Ct. 
502, 75 L. ed. 1148 (1931). 

11 Sec. 13, leasing act, supra note 1; Regulations of Mar. 11, 1920, 47 
L. D. 437, 441, par. 5. 


12 Thomas A. Lee et al. 49 L. D. 175 (1922). See Witbeck v. Hardeman, 
51 L. D. 36 (1925), holding, p. 37, that to gain a preference right it is neces- 
sary that an applicant “comply literally with all the provisions of the govern- 
ing regulations, which have all the force and effect of law.’ This case was 
taken to the federal courts, where there was further discussion of this prin- 
ciple. Witbeck v. Hardeman, 51 F. (2d) 450, (C. C. A. Sth, 1931), aff'd 286 
U. S. 444, 52 Sup. Ct. 604, 76 L. ed. 1217 (1932). 

13 Haynes v. Smith, 50 L. D. 208 (1923), stating, “The rights of an appli- 
cant for a prospecting permit for oil and gas under section 13 of the act 
of February 25, 1920...... pass, on the death of the applicant, to his or her 
personal representatives in the same way as other personal property.” (Italics 
author’s.) 

14 Note 10, supra. 


18 Qualifications of an applicant relate to citizenship, permit holdings in 
the same state or on the same geologic structure, etc. See leasing act, supra 
note 1, and regulations, supra note 4. 


16 Cf. West v. U. S. ex rel. Alling, 30 F. (2d) 739 (App. D. C. 1929). 
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is pending and before a permit is issued, the application is tested from 
all the various standpoints as to qualifications of the applicant above 
mentioned, prospective value of the proposed prospecting operations,’* 
and availability of the lands for prospecting purposes. The Depart- 
ment’s designation of applications as mere requests for a license, 
above set forth, may be explained by saying that such statements have 
been made where an applicant lacked one or more of the qualifications, 
or the land was not available, at the time the permit would otherwise 
have issued. That is to say, granted that permits are being issued 
on any public land,’* a fully-qualified applicant for lands prop- 
erly subject to permit, would be entitled to a prospecting permit, 
which carries a very definite interest in the land.’* While rights ob- 
tained by an applicant will descend to his personal representatives, 
strangely enough the application has been held not subject to testa- 
mentary disposition.*° Although an application does not per se carry 
an interest in land, it would seem that it may do so.** 


A person who holds an oil and gas prospecting permit** may go 
upon the public domain which it covers and, under the provisions of 
the permit, drill wells in search of oil and gas.** Without the permit, 


17 Regulations Mar. 11, 1920, par. 12 (c); cf. 45 L. D. 170. 


18 Cf, Conservation Orders, 52 L. D. 578, et seg. (1929), and U. S. ex rel. 
Barton v. Wilbur, supra note 10. 


19 Cf. Tendolle v. Eureka Oil Syndicate, 38 Wyo. 442, 268 Pac. 185, 187 
(1928), holding that ultimate rights of an applicant may be conveyed before 
discovery of oil or gas. 


20 Walter Kearin and Legatees of Peter Fern, 53 L. D. 699 (1932). In 

this case a coal permit (coming under the leasing act here under discussion) 
was involved. The department reaffirmed that an application is a mere re- 
quest that a license issue (citing Enlow v. Shaw, supra note 9); and stated 
that “In its inception a prospecting permit is a mere license a = 
estate in the land,” citing Witbeck v. Hardeman, 51 F. (2d) 450 (C. 
Sth, 1931), aff’d 286 U. S. 444, 52 Sup. Ct. 604, 76 L. ed. 1217 (1932), 
“Fern, at the time of his death, had applied for a right to prospect the land, 
but had not complied with all ‘the conditions necessary to the grant thereof. 
The principle is clear that a testator can dispose only of property which he 
owns, or over which he has power of disposition It seems clear that the 
permit was not subject to testamentary disposition.” It was then held, on 
the authority of Haynes v. Smith, supra note 13, that the right to receive 
a permit descended “to the personal representatives for the benefit of the es- 
tate.” The clear equivocation of this decision requires no discussion, but serves 
as a monument to the regulations and practice of the department giving 
citizens “rights” and “interests” on the one hand and attempting to maintain 
an unfettered departmental discretion on the other. 

21 Cf. note 43, infra. 


22“A permit is merely a license or the liberty to do an act, the granting 
of authority or lease to do some definite thing.” Oil Prospecting Permits 
in River Site Reserves, 48 L. D. 459, 463. 


23“The Secretary of the Interior hereby grants to the exclusive right 
for two years from the date hereof to Prospect for oil or gas, but for no 
other purpose, the following-described lands”—from form of prospecting permit ; 
see supra note 6. 
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of course, this would be a trespass.** If, at the time the application 
for the permit was filed, no entry had been made of the surface, then 
the permittee will not be liable to an entryman or owner of the sur- 
face for such damage as he may do to crops and improvements in 
connection with his prospecting.*® If, however, the entry preceded 
the application, the permittee, while allowed to go on the land and 
drill, must pay any damage done to the surface owner’s crops and im- 
provements.** Furthermore, so far as the interest which a non- 
mineral claimant can take in the land is concerned, a permit is treated 
by the department as the equal of a lease.*’ In addition to the right 
to drill, a permittee may, under certain circumstances, use timber 
standing upon the land embraced in the permit for fuel.2® Upon dis- 
covery of oil or gas, the permittee will be entitled to a lease.2® Under 
certain circumstances the permit may be extended.*® A federal court 


24 Cf. Mason et al. v. United States, 260 U. S. 545, 43 Sup. Ct. 200, 67 
L. ed. 396 (1923). See Rules Relating to Measure of Damages, 49 L. D. 
484 (1923). 

25 Sec. 29, leasing act, supra note 1. William R. Brennan, 48 L. D. 108 
(1921); Instructions, 47 L. D. 474, 476 (1920); cf. Pace v. Carstarphen 
et al., 50 L. D. 369 (1924). Likewise, a prospecting permit will bar a claim 
to the land under the metalliferous mineral laws. Joseph E. McClory et al., 
50 L. D. 623 (1924). It will also bar a state selection of school lands. State 
of Utah, 53 L. D. 224 (1931). 


26 Sec. 9, Act of December 29, 1916, 39 Srar. L. 862, 43 U. S. C. § 299; 
Instructions, 47 L. D. 474, 476 (1920) ; Dean v. Lusk Royalty Co., 50 L. D. 
192 (1923). Only ‘ ‘agricultural” improvements need be compensated for, and 
not every improvement such as a townsite or subdivision. Kinney- Coastal 


Oil Co. v. Kieffer, 277 U. S. 488, 48 Sup. Ct. 580, 72 L. ed. 961 (1928). 
27 Instructions, 47 L. D. 474 (1920); Instructions, 51 L. D. 166 (1925). 
28M. P. Smith and Red Feather Oil Co., 51 L. D. 251 (1925). 


29 Sec. 14, Act Feb. 25, 1920, supra note 1; West v. Work, 11 F. (2d) 
828, 56 App. D. C. 191 (1926), cert. den. 271 U. S. 689, 46 Sup. Ct. 639, 
70 L. ed. 1153 (1926). “Under the provisions of the leasing act, the permittee 
unquestionably has the right, during the life of his permit, to pursue his 
explorations for the purpose of converting by discovery his inchoate, inceptive 
right to a vested right in and to the oil or gas he may produce ‘under the 
—* of a lease thereafter granted.” Joseph E. McClory, e¢ al., supra 
note 25. 


80 Sec. 13, Act Feb. 25, 1920, supra note 1 (permit for two years, may be 
extended two years, provided the permittee had drilled a test well to a depth 
of at least two thousand feet—which makes this, alone, of the provisions for 
extension of rare use); Act Jan. 11, 1922, 42 Srar L. 356, 30 U. S. C. § 222 
(1926) (additional three-year extension provided permittee has “exercised 
diligence”) ; Act April 5, 1926, 44 Srar. L. 236, 30 U. S. C. Supp. VI §§ 222a, 
222b (1932) (additional two-year extension, with provision for reinstatement 
and extension of expired permits); Act Mar. 9, 1928, 45 Strat. L. 252, 30 
U. S. C. Supp. VI §§ 222c, 222d (1932) (additional two-year extension, with 
provision for reinstatement and extension of expired permits); Act Jan. 23, 
1930, 46 Stat. L. 58, 30 U. S. C. Supp. VI §§ 222e, 222f (1932) (additional 
three-year extension, with provision for reinstatement and extension of expired 
permits); Act June 30, 1932, 47 Srat L. 445, 30 U. S. C. Supp. VI §§ 222g, 
222h (1932) (additional three-year extension, with provision for reinstatement 
and extension of expired permits). Note that under these acts the maximum 
life of most permits is fifteen years. But permits in Alaska have a life two 
years longer than permits in the States. Act Feb. 25, 1920, supra note 1, § 13. 


5 
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has considered that a permit is a sufficient interest in the land to sup- 
port a bill to enforce a mechanic’s lien.** “The exclusive right to 
prospect for oil or gas” granted by the permit** is indeed more than 
the bare oral license to walk over “Blackacre” considered by Prof. 
Hohfeld as sufficient to constitute an “interest in land.”** Without 
doubt it is an “interest in land” within the definition given by the 
Restatement,** for it is an interest other than that of members of 
society in general and includes rights against members of society in 
general not to be interfered with.* 

One who has been awarded a lease**® may, from the well he has 
drilled, produce oil and gas,** and drill other wells,** paying to the 


81 Alaska Consol. Oil Fields v. Rains, 54 F. (2d) 868 (C. C. A. 9th, 1932) ; 
see Isaacs v. De Hon, 11 F. (2d) 943 (C. C. A. Alaska, 1926). 

32 Supra note 23. 

33 HoHFELD, FUNDAMENTAL LecaL Conceptions (1923), p. 185 et seq. 

84 RESTATEMENT OF THE LAW oF Property, Tentative Draft No. 1 (Am. 
L. Inst. 1929), p. 17. 


35 Cf. 1 Tirrany, Rea Property, (2d ed., 1920) p. 868 et seqg., “An oil or 
gas lease which contemplates, in the first place, merely an exploration of the 
land in order to ascertain whether oil or gas can be found therein ‘in paying 
quantities,’ has been regarded as vesting no proprietary right in the lessee until 
oil or gas to that extent is actually found and, as expressed in some of the 
cases, as giving him a mere option in connection with the land, so that, in 
case he fails to exercise reasonable diligence in the search for oil and gas, 
or in case he fails to find it by exercise of such diligence, his interest under 
the lease, such as it was, comes to an end.” See also, American Sodium Co. 
v. Shelly, 51 Nev. 344, 286 Pac. 11 (1929). 

36 A definition of the term “lease” is given in Oil Prospecting Permits in 
Power Site Reserves, 48 L. D. 459, 463 (1922), as follows: “A lease is 
nothing more than a contract and is governed by the same rules as other 
contracts. The word has a settled technical import. It is a contract by which 
a person divests himself of possession, not the title, to lands. The granting 
of a lease presupposes that the grantor reserves in himself the title to the 
property included therein. What is generally meant when we say property 
is leased is that the use of it is transferred.” The grant in the form of 
lease reads as follows: “That the lessor in consideration of rents and royalties 
to be paid, and the covenants to be observed as herein set forth, does hereby 
grant and lease to the lessee the exclusive right and privilege to drill for, 
mine, extract, remove, and dispose of all the oil and gas deposits in or under 
the following-described tract of land together with the right to construct 
and maintain thereupon all works, buildings, plants, waterways, roads, tele- 
graph or telephone lines, pipe lines, reservoirs, tanks, pumping stations, or 
other structures necessary to the full enjoyment thereof, for a period of twenty 
(20) years, with the preferential right in the lessee to renew this lease for 
successive periods of ten (10) years, upon such reasonable terms and con- 
ditions as may be prescribed by the lessor, unless otherwise provided by law 
at the time of the expiration of such periods.” Form 4-208 e, Dept. Interior. 
Note that the “lease” which a permittee gets is in reality two leases. Supra 
note 7. A lease is otherwise divisible. Maurice M. Armstrong, 49 L. D. 
445 (1923). Separate leases, one for gas and one for oil, will not be issued. 
ao and Refiners Corp. and Mountain Fuel Supply Co., 53 L. D. 155 

1930). 

87 Supra note 36. Cf. Wilbur v. Texas Co., 59 App. D. C. 275, 40 F. (2d) 
787 (1930), cert. den. 282 U. S. 843, 51 Sup. Ct. 24, 75 L. ed. 748, a case 
which is to be doubted as to the proposition that the Secretary of the Interior 
can regulate the price at which oil, once produced, can be sold, on penalty 
of closing the wells; for protection from fraud, the possibility for which seems 
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Government a certain percentage** of the oil produced, or the value 
thereof. The department has held that once a lease has issued, it 
cannot in the absence of fraud alter the terms thereof.*® The lessee 
must pay a stipulated rental.** It is to be sincerely doubted if the 
department’s definition of a lease** in reality covers the true interest 
which a so-called “lessee” takes. Much has been written and spoken 
by the courts which seems to indicate that the ordinary oil “lease” is 
properly considered a profit a prendre.*® A governmental lease, ex- 


Se ae a ee ee oe: a ll ek a 
to be the justification of the case, could always be granted by the courts with- 
out granting leave to the Secretary to interfere with what confessedly has 
become private property. 

38 supra note 36. 


39 See Sec. 2, par. (c) of form of lease, 47 L. D. 447, 448, supra note 7. 
Quaere, whether this is “rent” or a technical “royalty”: cf. infra notes 41 and 47. 

40 The heirs of an individual claiming an interest in an oil lease sought 
to have the leases as issued corrected to show his interest. It was stated by 
the department: “The Department finds nothing in the leasing act, the regu- 
lations issued thereunder, or the terms of leases granted pursuant thereto that 
confers upon or reserves to the Department, after the delivery and acceptance 
of an oil and gas lease, any jurisdiction to determine what disposition shall 
be made of proceeds derived from oil and gas development operations on leased 
lands and remaining in the hands of the lessees after payment of the royalty due 
the United States, or to exercise any control whatsoever over such remaining 
proceeds Whatever remedies the petitioners are entitled to under the 
facts recited in the petition must be sought in the courts and not in the 
Land Department which clearly has no jurisdiction over such controversies.” 
Heirs of Baker v. Central Wyoming Oil and Develop Co. e¢ al., 49 L. D. 634 
(1923). The sequel to this decision is found in Wilson v. Elk Coal Co., 7 F. 
(2d) 112 (C. C. A. 9th, 1925), cert. den. 269 U. S. 587, 46 Sup. Ct. 203, 
70 L. ed. 426 (1926), wherein the court refuses to adjudicate right to land as 
between one who had been granted a lease and one claiming the right to the 
lease, where the United States holds the title. Thus a lease, though issued 
wrongfully in disregard of another’s rights, would be unassailable either in 
the Land Department or the courts. Nevertheless, the decision of the de- 
partment is clearly analogous to the decisions of the courts under the old laws, 
holding that it was the duty of the department to pass upon the propriety of 
giving a patent; and that once a patent had been issued, in the absence of 
fraud it could not be disturbed, even though had the department been aware 
of all the facts the patent would not have issued. Davis v. Wiebold, 139 U. S. 
507, 11 Sup. Ct. 628, 35 L. ed. 238 (1891); Diffeback v. Hawke, 115 U. S. 
392, 6 Sup. Ct. 95, 29 L. ed. 423 (1885); Shaw v. Kellogg, 170 U. S. 312, 
18 Sup. Ct. 632, 42 L. ed. 1050 (1898). 

41 One dollar an acre a year. See note 39, supra. This is payable from the 
date of the application for lease. Lusk Royalty Co. et ai., 51 L. D. 508 (1926). 
Conversely, the lease relates back, so far as the payment of royalty is con- 
cerned, to the date of application therefor. Instructions, 51 L. D. 283 (1925) ; 
cf. Big-4 Consol. Oil Co., 49 L. D. 482 (1923). 

42 Quoted supra note 36. 

43“A right to take oil or gas from land in which the person so entitled 
has no right of ownership is likewise, though not always expressly so stated, 
a right of profit @ prendre.” 2 Tirrany, Reat Property, (2d ed. 1920) § 386. 
“A profit consisting of the so-called ‘right’ to dig for and carry away minerals 
involves a ‘grant’ of an aggregate of jural relations including, inter alia, the 
legal powers ( [footnote]. Compare the somewhat analogous legal powers of a 
tenant for life without impeachment for waste) of vesting ownership of the 
severed parts of the servient land in the profit owner. In such grants 
there are also included the privileges of physically severing or causing to be 
severed the various mineral portions from the corpus of the land.” HoHFetp, 
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cept for supervisory authority reserved,** grants the right to take oil 
and gas from the public domain, after all the ultimate right sought by 
an applicant, permittee, or lessee. Consequently, there seems to be no 
sufficient reason to distinguish a government “lease” on the public 
domain from the lease of a private fee owner. The consideration, 
therefore, that an oil and gas “lease” is really a profit may be safely 
applied in the case of leases from the Government. 

Ia addition to holding a direct relation to the government as an 
applicant, permittee, or lessee, a citizen may hold an indirect interest 
as an “operator” *® or an “assignee.” ** Another interest, sometimes 
treated by the department as indirect, is that of a royalty holder.*7 A 
so-called “operating agreement” may in truth be an assignment, and 
vice versa, depending on the exact interest held by the so-called as- 
signee or operator.** An assignee secures the same right to prospect 
for oil and gas which the original permittee had.*® A permit, even 
after the assignment of a part, exists as a unit; the permittee and 
assignee are considered as associates.°° The fact that an assignment 


FUNDAMENTAL LEGAL CONCEPTIONS, op. cit. supra note 33, at p. 189. See 
Veasey, The Law of Oil and Gas, 18 Micnu. L. Rev. 445, id. at 652, id. at 
749, 19 id. at 160 (1920); Haglund, Taxation of Oil and Gas Interests, 20 
Ky. L. J. 224; id. at 445 (1932); cf. Palmer v. Bender, infra note 47. As 
to possible estates in mining lands, cf. United States v. Rizzinelli, 182 Fed. 
675 (D. C. Idaho, 1910). 

44 See form of lease, cited supra note 7. 

45 An operator is an agent of the permittee, employed by the permittee who 
retains full control of the premises to conduct the prospecting operations. 
See Assoc. Oil Co., 51 L. D. 241, id. at 308 (1925). 

46 According to one definition of the department, an assignee is one to whom 
is given “any right or interest in the permit” by the permittee. Assoc. Oil 
Co., supra note 45. 

47“Tt is clear that royalty interests in the minerals which may be discovered 
in and taken from lands included in prospecting permits are of such conditional, 
uncertain, and speculative nature that there is in reality no actual interest in 
the land involved Hereafter the policy of the Department will be to 
refuse to approve or recognize or consider in any way mere contingent or 
royalty interests in prospecting permits.” Instructions, 52 L. D. 60 (1927). 
See Berg et ux. v. Commr., 59 App. D. C. 86, 33 F. (2d) 641 (1929), wherein 
“royalties” and “rents” are apparently considered by the court to be synony- 
mous. The royalties referred to here, however, are not those received by the 
government, which might be considered a kind of rent, but of persons who, 
having owned a permit or lease, have assigned it with reservation to themselves 
of a royalty interest. In such cases there is necessarily an attornment to the 
government, inasmuch as the approval of the Secretary of the Interior is 
required before the assignment is effective. Jnfra note 51. It is, therefore, 
doubtful if the designation of royalties as “rents” would be at all accurate. 
As to whether deductions for depletion might be taken in income taxes 
for income received by way of royalty, see Palmer v. Bender, 53 Sup. Ct. 
225 (U. S. Sup. Ct., Jan. 9, 1933), wherein the Court, in answering the 
proposition in the affirmative, says that what is involved is not the technical 
title to the minerals, but the economic interest in the oil. The Court holds 
that a gas and oil royalty is an “economic interest” in the iand. 

48 Assoc. Oil Co., supra note 45. 

49 Branch v. Brittan et al., 50 L. D. 510, 512 (1924). 

50 Denver Explor. & Develop. Co., Assignee of Smith, 50 L. D. 652 (1924). 
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or operating agreement has been made may not always appear from 
the records of the General Land Office.™ 

As to some particulars, in its dress of administrative discretion the 
Department of the Interior has scarcely been consistent, either with 
the law of property or its own decisions. On the one hand, from its 
regulations and interpretations of the leasing act are definitely to be 
drawn the plain fact that an applicant for an oil and gas prospecting 
permit is invested with definite rights; while, on the other hand, it 
has denied that an applicant has any vested right.®** A permittee is 
in terms granted definite rights and an interest in the land; yet the 
department has also designated him as a “mere” licensee.** Prob- 
ably no better reason can be given for these negative statements of 
the department than that they are a somewhat timid attempt to leave 
the department with a clear path to change its administrative rulings. 
It is, therefore, to be doubted that such statements deserve serious 


51 Assignments of operating agreements have been held not to require sub- 
mission or approval until application is made for a lease. Assoc. Oil Co., 
supra note 45. Cf. Regulations, 47 L. D. 437, 471; 51 L. D. 475, 477; Opinion, 
52 L. D. 359 (1928). Note that the department will inquire into the facts 
surrounding an assignment and determine if an assignment has been completed 
according to the agreement of the parties before it will approve the assignment. 
Taylor & McIntosh v. Pruitt, 51 L. D. 645 (1926). The regulations of April 
4, 1932, 53 L. D. 640, required, by paragraph 1(g) that an applicant stipulate 
that he would “make no assignment or other disposal of interest, whether 
royalty, working, or otherwise, except with the approval of the Secretary oi 
the Interior.” By instructions of January 31, 1933, the Secretary of the In- 
terior has provided that assignments or transfers must include or be ac- 
companied by the agreement of the assignees to be bound by the stipulations 
in the Regulations of April 4, 1932, supra. Approval of the assignments ap- 
parently will not, however, be undertaken before a lease is applied for, which 
leaves matters substantially as in the Assoc. Oil Co. case. An interesting ex- 
ample of a case of approval of an assignment of lease is contained in Melish 
Consolidated Placer Oil Mining Co. v. Testerman, et al., 53 L. D. 205 (1931). 
The Melish Company was granted a decree by the Oklahoma court assigning 
to it, subject to the approval of the Secretary of the Interior, an oil and gas 
lease issued to Testerman. Testerman v. Burt, 143 Okla. 220, 289 Pac. 315 
(1930). In refusing to approve the assignment ordered by the court, it was 
stated by the Secretary that “By the Act of 1920, assignments of lease are 
subject to approval by the Secretary. There is presented here an involuntary 
assignment by decree of a state court. In the exercise of the discretion whether 
or not to approve such assignment, it is believed to be within the province 
of the Secretary to determine whether the court had jurisdiction to render 
the decree.” The secretary found that the claim that the lease was impressed 
with a trust was not, on the facts, well founded, contrary to the findings of 
the court; and refused to approve the assignment. It is of interest to note 
that the Secretary was dealing with a state court which did not have juris- 
diction over him. Note the vigorous dictum of the 5th Circuit Court of 
Appeals in Witbeck v. Hardeman, supra note 12, wherein it is stated “...... 
But the difficulty [of procuring the Secretary’s consent to assignment by order 
of court] is met by the just assumption that the Secretary intends that leases 
and permits shall go to those whom the law entitles to them, and when a 
transfer is ordered to accomplish this his consent is to be implied, and may 
be compelled if refused.” 


52 Supra notes 9 and 10. 
53 Supra note 22. 
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consideration as offsetting the definite rights conceded to citizens. It 
does, however, appear unfortunate that consideration of this desire 
to maintain an administrative supremacy has led the department to 
make what is in effect an appellate review of the action of a state 
court which, with the parties and witnesses themselves actually before 
it, had arrived at the judgment that a lease was impressed with a 
trust as in the Testerman v. Burt case.** This policy is to be sharply 
contrasted with that adopted in the Heirs of Baker and Wilson v. Elk 
Coal Co. cases** wherein it is made to appear that neither in the courts 
nor in the Land Department might one obtain jurisdiction for relief 
after a lease has issued. Some concern may be expressed lest the 
policy of reviewing and nullifying the action of a court, as in the 
Testerman v. Burt case, on the ground of administrative discretion in 
the approval of assignments, should cause the courts to refuse con- 
sideration of these matters.*® Joun W. Cracun. 


Tax WAIVERS AND THEIR INTERPRETATION BY THE HIGHER CourRTS 


Few problems of Federal taxation have caused more trouble to tax- 
payers, the Government and the courts than that of tax waivers. Born 
of administrative necessity as a supplement to the statute of limita- 
tions,’ frequently unhappily worded, they have caused much unneces- 
sary litigation. Gradually, however, the Supreme Court has been 
filling in the pattern of waiver law, and in two recent decisions, has 
completed at least one corner of the fabric. 

In McDonnell v. United States* and Pacific Coast Steel Co. v. Mc- 


54 Supra note 51. 
55 Supra note 40. 


56 Note that in these cases the department does not have the power to sum- 
mon witnesses, require production of documents, etc. The state or federal 
courts hold their hearings in the locality of the parties, whereas the review 
of the department, although conducted in effect as a hearing ab initio, is in 
the usual case under the leasing act carried out entirely in Washington, on 
the basis only of informal written statements and affidavits in the file. Fur- 
thermore, on such matters as are raised in the Testerman case, no particular 
expert, administrative knowledge is called for. 

1“Prior to the 1921 Act there was no statutory provision expressly author- 
izing waivers; but their execution had grown out of administrative practice. 
Doubt as to their validity in the absence of statute, however, had been raised; 
and the doubt in that situation was not removed until the decision in Aiken 
v. Burnett, 282 U. S. 277.” McDonnell v. United States, 53 Sup. Ct. 410, 
333 C. C. H. Standard Federal Tax Service, Par. 9199 (U. S. 1933). 

253 Sup. Ct. 410. The question involved was whether sec. 278 (c) of the 
Revenue Act of 1924 (43 Srar. L. 253, 259, 26 U. S. C. 1062) was limited 
by the first clause of sec. 278 (e) of the same Act to render waivers executed 
after the statutory period invalid. The sections read: 

(c) Where both the Commissioner and the taxpayer have consented in 
writing to the assessment of the tax after the time prescribed in section 277 
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Laughlin*® the highest Court finally determined that nothing in the 
Revenue Act of 1924* prohibited the taxpayer and the Government 
from consenting, after the expiration of the statutory period on assess- 
ment or collection, to a later assessment or collection of taxes. It also 
impliedly decided, in the Pacific Coast Steel Co. case, that the rule of 
Stange v. United States® that waivers of the period for assessment, 
given under the 1921 Act, waived also the statutory period on collec- 
tion, applied with equal force to assessment waivers given under later 
revenue acts. 

The importance of these decisions, as settling long doubtful points, 
may best be seen in the light of past events. Prior to the 1918 Reve- 
nue Act,® which limited the period for assessment and collection to 
five years after the filing of the tax return, the Government had un- 
limited time in which to collect taxes.’ 

Finding difficulty in auditing, assessing, and collecting taxes within 
the statutory period created by the 1918 and subsequent acts, the 
Commissioner, at an early date, inaugurated a policy of securing 
waivers of the period of limitation. These waivers were, in effect, 
promises on the part of taxpayers not to raise the bar of the statute. 
Ratification of this extra-legal administrative program was deemed 


for its assessment the tax may be assessed at any time prior to the expiration 
of the period agreed upon. 

(e) This section shall not (1) authorize the assessment of a tax or the 
collection thereof by distrain or by a proceeding in court if at the time of 
the enactment of this Act such assessment, distrain, or proceeding was barred 
by the period of limitation then in existence, or (2) affect any assessment made 
or proceeding in court begun, before the enactment of this Act. 

A deficiency assessment was made on October 9, 1926, under a waiver of 
assessment dated February 23, 1926. Petitioner claimed the waiver invalid 
under the first clause of sec. 278 (e) of the 1924 Act. It was admitted that 
the tax was barred on the effective date of the Act, but the Court held the 
first clause of sec. 278 (e) did not modify sec. 278 (c) and that the waiver 
was authorized and valid. 

353 Sup. Ct. 422, 333 C. C. H. Standard Federal Tax Service, Par. 9200 
(U. S. 1933). Whereas the McDonnell case involved the interpretation of 
paragraphs (c) and (e) of sec. 278 of the Revenue Act of 1924, supra note 
2, with respect to waivers of assessment, this case involved the interpretation 
of these sections with respect to waivers of collection. The Government relied 
on an assessment waiver, decided by the lower court to be a waiver of 
collection, given on Devember 7, 1925. The question was whether clause (2) 
of sec. 278 (e) modified sec. 278 (c) of the same Act, and prohibited waivers 
of collection of taxes barred at the effective date of the 1924 Act. The 
Court answered in the negative, deciding that the waiver extended the period 
during which collection could be enforced. 

443 Srar. L. 253. 

5282 U. S. 270, 51 Sup. Ct. 145, 75 L. ed. 335 (1931). 


640 Srar. L. 1057. The act was approved February 24, 1919, and designated 
the Revenue Act of 1918 because it was made retroactive to January 1, 1918. 

7 Sec. 250 (d) of the Revenue Act of 1921 (42 Srar. L. 227, 265), however, 
limited to five years after the date of filing the return the period in which 
assessments and collections of taxes under prior acts could be made. 
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necessary by Congress and was included in Section 250 (d) of the 
Revenue Act of 1921 and in all the later acts.® 

Questions involving the interpretation of waivers and the sections 
of the revenue acts applicable to them soon began to plague the courts. 
Among the problems presented were: (1) Were waivers executed 
prior to statutory authorization for them valid? (2) Were waivers 
contracts, requiring consideration for their support? (3) Were 
waivers, executed after the expiration of the statutory period, valid 
to raise the bar of the statute? (4) Were waivers of the limitation 
on assessment sufficient to waive the period for collection? 

The Supreme Court has resolved all these questions, except the 
second, in the affirmative. 

1. In Aiken v. Burnet the Court held that authority permitting 
the Commissioner to accept waivers might be found in the general 
broad administrative provisions of the tax acts, even though not spe- 
cifically given, and that waivers executed prior to the date of enact- 
ment of the 1921 Act were valid. 

2. Waivers, the Court determined in Florsheim Bros. Drygoods 
Co., Ltd. v. United States,® were not contracts and required no con- 
sideration, but “were nothing more than what they were termed on 
their face-waivers.” It thus set at rest conflict in the lower courts.'° 
In a later case, however, it was intimated that even if consideration 
was required to support a waiver, it could be discovered, on the 
analogy of a new promise to pay a debt after the statute barred re- 
covery, in the continuing liability of the taxpayer.’ 

3. Although given after the expiration of the applicable statutory 
period, waivers both of assessment and collection have been held to 

8 Sec. 250 (d), Revenue Act of 1921 (42 Srat L. 227, 265); sec. 278 (c), 
Revenue Act of 1924 (43 Stat. L. 253, 259, 26 U. S. C. 1062); sec. 278 (c), 
Revenue Act of 1926 (44 Srart. L. 9, 59, 26 U. S. C. 1060); sec. 506, Rev- 
enue Act of 1928 (45 Srar. L. 795, 870, 26 U. S. C. 1060, 1061, 1062a). 

9280 U. S. 453, 50 Sup. Ct. 215, 74 L. ed. 542 (1930). 

10 Consideration was required after the limitation period had run in Thorn- 
hill Wagon Co. v. Noel, 17 F. (2d) 407 (E. D. Va. 1926); Spear & Co. v. 
Heiner, 34 F. (2d) 795 (W. D. Pa. 1929). Consideration was not required 
in J. P. Stevens Engraving Co. v. United States, 53 F. (2d) 1 (C. C. A. 
5th, 1931); Sabin v. United States, 44 F. (2d) 70 (Ct. Cl., 1930). 

11 Where the statute of limitation expired after the date of enactment of the 
1926 Act and prior to the enactment of the 1928 Act, the liability of the 
taxpayer was extinguished by the terms of sec. 1106 (a) of the 1926 Act 
(44 Star. L. 9, 113, 26 U. S. C. 1249). Therefore, the analogy of the new 
promise in the case of a debt fails. Waivers given after the expiration of 
the statutory period during the brief existence of sec. 1106 (a), which was 
repealed as of the date of enactment of the 1926 Act (45 Stat. L. 795, 875), 
have generally been held to be invalid. Commissioner v. Oswago & Syracuse 
R. Co., 62 F. (2d) 518 (C. C. A. 2d. 1933); United States v. John Barth 
Co., 27 F. (2d) 782 (C. C. A. 7th, 1928); Appeal of Jackling, 9 B. T. A. 
312 (1927); National Products Co., 7 B. T. A. 632 (1927); Mertz v. Mellon, 


332 C. C. H. Standard Federal Tax Service, Par. 1806.04 (Sup. Ct. D. of C. 
1930). 
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be valid. In Stange v. United States the Supreme Court decided that 
a waiver given under Section 250 (d) of the Revenue Act of 1921 
after the expiration of the period for collection, revived and extended 
the period for collection. It argued that, since this section provided 
for waivers of assessment and collection of taxes under the 1909 
Revenue Act** and later acts, Congress must have contemplated 
waivers given after the statutory bar had fallen, since in all but a few 
cases arising under the 1909 and 1913'* Acts the period of limitation 
had expired prior to the date of enactment of the 1921 Act. 

The same rule was adopted by the Court, although for different 
reasons, with respect to waivers executed prior to the date of enact- 
ment of the 1926 Act, but subsequent to the expiration of the limita- 
tion period provided in the 1924 Act.'* Aiken v. Burnet,’ Burnet v. 
Chicago Ry. Equipment Co.,* W. P. Brown and Sons Lumber Co. v. 
Burnet." These cases gradually eliminated ingenious arguments by 
taxpayers, based on somewhat strained interpretations of the statutes, 
and paved the way for the final settlement of the problem in McDon- 
nell v. United States and Pacific Coast Steel Co. v. McLaughlin. 

4. Although not entirely free from that doubt which always lingers 
when nice arguments of statutory interpretation are balanced against 
each other, the decisions of the Supreme Court above cited leave little 


dissatisfaction. Not so whole-hearted, however, is the support for the 
decisions of the Court to the effect that waivers of the period of as- 
sessment are valid as waivers of the period of collection."* 

These decisions were necessitated largely because the Commissioner 
of Internal Revenue misinterpreted two phases of tax law. For a 


12 36 Strat. L. 112. 
13 38 Strat. L. 177. 


14 Interpreting sec. 278 (c) of the 1926 Act in the light of secs. 278 (e) 
and 1106 (a) of that Act, it would appear that while waivers, whether or 
not executed within the statutory period, were valid if executed prior to the 
date of enactment of the 1926 Act (February 26, 1926); yet waivers executed 
after the statutory bar had fallen and after the date of enactment of the Act, 
but prior to the enactment of the 1928 Act, were invalid. See supra note 11. 

15282 U. S. 277, 51 Sup. Ct. 148, 75 L. ed. 339 (1931). A te 
waiver extending the time for assessment of income tax was held valid al- 
though executed prior to the enactment of any statutory authority for waivers. 

16 282 U. S. 295, 51 Sup. Ct. 137, 75 L. ed. 349 (1931). A waiver given 
after the period of limitation had expired and after an appeal had been 
taken to the Board of Tax Appeals was held effective to extend the period 
for collection. 

17282 U. S. 283, 51 Sup. Ct. 140, 75 L. ed. 343 (1931). The period of 
collection under a waiver was held to be suspended while the case was pending 
before the Board of Tax Appeals and for 60 days ag in accordance 
with sec. 283 (f) of the Revenue Act of 1926 (44 Srat. L. 64, 26 U. S. C. 
1064), although the assessment was made before the passage of the 1926 Act 
and the waiver was given after the period of limitations had run. 

18 Stange v. United States, supra note 5; W. P. Brown and Sons Lumber 
Co. v. Burnet, supra note 17; McDonnell v. United States, supra note 2. 
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number of years, until corrected by the Supreme Court, he considered 
that Congress had placed no limitation on the period in which he 
could collect taxes by distraint,’* and that the 1924 Act gave him six 
years from the date of assessment of tax in which to collect the tax 
by suit.”° 

The Commissioner, therefore, usually was content to ask from tax- 
payers waivers of the period of assessment only. There is little in- 
dication in most cases that either he or the taxpayers intended that the 
waivers should stand for more than their terms indicate. When, how- 
ever, the Supreme Court in Bowers v. New York & Albany Lighter- 
age Co.** and Russell v. United States** decided that the Commis- 
sioner could not distrain after the five-year period and could not col- 
lect assessments made prior to June 2, 1924, more than five years 
after the date of filing the tax returns, unless collection waivers had 
been executed, the Government sought to interpret the assessment 
waivers as the requisite collection waivers. 

The lower courts, with but little dissent,?* have followed the Com- 
missioner’s interpretation of waivers and, as has been said above, 
were supported by the Supreme Court.** The principal argument for 
the view adopted has been, as was said in Stange v. United States, 
that “the parties could not have intended to permit later assessment. 
and leave the taxpayer free to pay or not.” The courts have argued 
also that the taxpayer secured, by the assessment waiver, additional 
consideration of his tax problems by the Commissioner, and cannot 
be allowed to turn the delay he occasioned to his own advantage. 
These arguments fail to take into account the facts, as above stated, 
that neither the taxpayer nor the Commissioner believed that collec- 
tion waivers were necessary, and that the Commissioner relied, not on 
the waivers, but on the statute for his collection authority. They also 
do not give consideration to the additional fact that, had the taxpayer 


19 The limitation period on collection applied, in the terms of sec. 250 (d) 
of the 1921 Act, ~— note 8, and sec. 277 of the 1924 Act (43 Srar. L. 
253, 299, 26 U. C. 1057), both to suits and proceedings. The Supreme 
Court decided in RE v. New York and Albany Lighterage Co., 273 U. S. 
346, 47 Sup. Ct. 389, 71 L. ed. 676 (1927), that a distraint begun after the 
period of limitation on “suits or proceedings” had expired was illegal. 

20 Sec. 278 (d) of the 1924 Act (43 Srar. L. 253, 299, 26 U. S. C. 1061), 
provided for the extension of the period of collection to six years after the 
date of assessment. The Supreme Court held, however, in Russell v. United 
States, 278 U. S. 181, 49 Sup. Ct. 121, 73 L. ed. 255 (1929), that the ex- 
tension did not apply | to assessments made prior to the date of enactment of 
the 1924 Act (June 2, 1924). 

21272 U. S. 346, 47 Sup. Ct. 389, 71 L. ed. 676 (1927). 

22278 U. S. 181, 49 Sup. Ct. 121, 73 L. ed. 255 (1929). 

28 Peerless Paper Box Mfg. Co. v. Routzahn, 22 F. (2d) 459 (N. D. Ohio 
1927); Wetherell Bros. Co. v. White, 46 F. (2d) 83 (Mass. 1930). 

24See supra note 18. 
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known of his rights as they were determined by the Bowers and Rus- 
sell cases, he would not have asked for additional consideration in the 
hopes of favorable treatment, but would have refused to enter into any 
waivers at all and would have asserted the statutory bar in defense of 
efforts on the part of the Commissioner either to assess or to collect. 
The courts, in effect, have said that if the taxpayer has yielded, in 
writing, a part of his rights, that writing will be interpreted as an 
abandonment of all his rights. 

It has long been decided that one cannot waive rights of which he 
was ignorant,”° and it is difficult to see how the taxpayer can be held 
to have waived the limitation for collection when he was unaware, as 
was the Commissioner, that the limitation applied. Further, waivers 
are to be interpreted in the light of the intention of the parties,® and 
that intention is to be discovered exclusively from the terms of the 
waivers themselves, unless ambiguous.” The burden of proving valid 
waivers of the statute rests upon the Commissioner.** He has there- 
fore, the burden of showing that the taxpayer intended to waive the 
period of collection, that he knew his rights when so doing, and that 
the instrument employed effected, in terms, that intention. In few 
cases can the Commissioner meet this burden. “Assessment” does not 
mean “collection,”*° and there is little in the history of waivers to 
support the view that either the Commissioner or the taxpayer in- 
tended that it should, when assessment waivers were executed. 

While it is true that taxpayers must “turn square corners when they 
deal with the Government,”*° there is no essential reason why the 
Government should not be equally circumspect. Judicial repair of 
administrative mistakes, if necessary and desirable, should be so 
labelled, to prevent the application of the principles therein evolved to 
cases involving private parties. 


25 Panther Rubber Mfg. Co. v. Commissioner, 45 F. (2d) 314, 316 (C. C. 
A. Ist, 1930); Perin v. Parker, 25 Ill. App. 465, 468 (1888), Aff’d in 126 
Ill. 201, 18 N. E. 747 (1888), 2 L. R. A. 336 (1889); Pokegama Sugar Pine 
Co. v. Kalamath River Lumber Co., 96 Fed. 34, 35, (C. S. N. D. Calif. 1889). 

26 Stange v. United States, 282 U. S. 270, 276, 277, 51 Sup. Ct. 145, 147, 
75 L. ed. 335, 339 (1931). 


27 Stange v. United States, 282 U. S. 270, 276, 277, 51 Sup. Ct. 145, 147, 
75 L. ed. 335, 339 (1931); Murmann v. Wissler, 116 Mo. App. 397, 402, 92 
S. W. 355 (1906); Conried Metro. Opera Co. v. Brin, 66 Misc. 282, 123 
N. Y. Supp. 6 (1910). 


28 Chicago Ry. Equipment Co. v. Commissioner, 39 F. * i CC. 
C. A. 7th, 1930); Bonwit Teller Co. v. Commissioner, 10 B 1300 
Philadelphia Lawn Mower Co. v. Commissioner, 16 B. T .% 435 


29 Stange v. United States, 282 U. S. 270, 277, 51 Sup. Ct. 145, 148, 75 
L. ed. 335, 339 (1931). 

30 Rock Island, Arkansas & Louisiana R. R. Co. v. United States, 254 U. S 
141, 143, 41 Sup. Ct. 55, 56, 65 L. ed. 188, 189 (1920). 





70 THE GEORGE WASHINGTON LAW REVIEW 


Whatever the objections to the decisions, however, waiver law is 
becoming settled, and both taxpayers and the Government will prob- 
ably be more prudent in the future, to avoid becoming involved in an- 
other waiver muddle. 

Froyp L. France & Pau F. HANNAH. 


POWER OF THE INTERSTATE COMMERCE COMMISSION TO 
OrDER EXTENSION OF RAILROAD LINES 


Pursuant to authority conferred upon it to order a railroad “to 
extend its line or lines,” the Interstate Commerce Commission di- 
rected the Oregon-Washington Railroad & Navigation Company to 
extend its line from Crane, in the eastern part of Oregon, to Crescent 
Lake, 185 miles away in the western part.* By its charter the com- 
pany was authorized to build a line through this territory. The route 
lay through the Great Sandy Desert, approached no large towns, and 
although it would add only 1.2% to the extensive trackage of the 
parent Union Pacific Company, respondent secured an injunction in 
the District Court against the enforcement of the order.* The case 
was appealed to the United States Supreme Court. It was there 


held that the authority in question is confined to extensions within 
the undertaking of the carrier to serve points on its existing lines, 
and cannot be extended to embrace the building of what is essen- 
tially a new line to reach new territory. The carrier’s undertaking 
cannot be implied from the authority contained in its charter.* 

The question of how much territory the carrier has undertaken to 
serve involves the same point as the question of whether the Com- 


1 waht Commerce Act, § 1, par. (21), 41 Star. L. 478 (1920), 49 
U. &. C. $ 1 C21) (9926): “The Commission may, after hearing, in a pro- 
ceeding “upon complaint or upon its own initiative without complaint, authorize 
or require by order any carrier by railroad subject to this Act, party to such 
proceeding, to provide itself with safe and adequate facilities for performing as 
a common carrier its car service as that term is used in this Act, and to extend 
its line or lines: Provided, That no such authorization or order shall be made 
unless the Commission finds, as to such extension, that it is reasonably required 
in the interest of public convenience and necessity, or as to such extension or 
facilities, that the expense involved therein will not impair the ability of the 
carrier to perform its duty to the public. Any carrier subject to this Act which 
refuses or neglects to comply with any order of the Commission made in pur- 
suance of this paragraph shall be liable to a penalty of $100 for each day during 
which such refusal or neglect continues, which shall accrue to the United States 
and may be recovered in a civil action brought by the United States.” 
on —— Commission of Oregon v. Central Pacific Ry. Co., 159 I. C. C. 
, mM Ona). -Washington Railroad & Navigation Co. v. United States, 47 F. (2d) 


4 Interstate Commerce Commission v. Oregon-Washington Railroad & Navi- 
gation Co., 53 Sup. Ct. 266, 77 L. ed. 310 (U. S. 1933). 
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mission’s order requires an extension or a new line. If the under- 
taking to serve a particular territory can be found, then we have 
only an extension; otherwise, a new line. The difference is one of 
degree, the controlling factors of which are the length of the addi- 
tion and the length of the existing line. 

The problem of the case depends upon whether the Court would 
follow strictly the acknowledged purpose of the Transportation Act,’ 
or whether it would place an important negative upon an extensive 
power loosely expressed in the wording of that Act. On the one 
side lies the thought that the need of the public, the benefit to the 
nation, rather than the acquiescence of the carrier, is the measure 
of the railroad’s service. On the other lies the deserved repugnance 
to a possible order compelling a carrier having lines reaching Chicago 
and St. Louis, but none connecting those cities, to build a railroad 
between them. 

The adoption of the Transportation Act marked the beginning of 
a new approach in railroad regulation. Previous to 1920 the effort 
of Congress had been directed mainly to the prevention of abuses, 
particularly those arising from excessive or discriminatory rates. 
The 1920 Act sought to insure, in addition, adequate transportation 
service. It was passed to promote, by means of broad powers 


granted the Interstate Commerce Commission, good railroad service 
in the interest of the public.® 

The Hoch-Smith Resolution’ was an important legislative attach- 
ment to the Transportation Act. It showed the impatience of Con- 
gress with the measured procedure of the Gommission, and recom- 
mended quick and far-reaching action in the field of rate equalization.® 


5 THe TRANSPORTATION Act, also herein called the 1920 Act, is the last gen- 
eral amendment to the Interstate Commerce regulations. From it is taken 
Paragraph 21, quoted in full in note 1, supra. 

6 See the language of Wisconsin R. R. Commission v. C., B. & Q. R. R. Co., 
257 U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 371 (1922) ; New England Divisions 
Case, 261 U. S. 184, 43 Sup. Ct. 270, 67 L. ed. 605 (1923). See also, 1 SHArrF- 
MAN, THE INTERSTATE COMMERCE COMMISSION (1931) 178. 

7 Pub. Res. No. 46, 68th Cong. (Sen. Joint Res. No. 107). This resolution 
declares it to be “the true policy in rate making to be pursued by the Interstate 
Commerce Commission in adjusting freight rates, that the conditions which at 
any given time prevail in our several industries should be considered in so far 
as it is legally possible to do so, to the end that commodities may freely move.’ 
The Commission is then directed to make a thorough investigation of the rate 
structure of common carriers, paying particular attention, in view of the exist- 
ing depression in agriculture, to rates on farm products. 

8 The Commission’s reluctance toward assuming the broad powers tendered 
by the Hoch-Smith Resolution was noticeable. 1 SHARFMAN, THE INTERSTATE 
ComMeERcE Commission (1931), 232. Yet it seized upon a six-word clause in 
the 1920 Act to order an 185-mile extension against the will of the railroad. 
There is a seeming inconsistency in its reception of the two powers conferred 
upon it. 
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The Transportation Act, considered together with the Hoch-Smith 
Resolution, indicates that Congress may well have intended to confer 
upon the Commission the power under scrutiny. On the other side 
are found the thoughts that an administrative board must not be al- 
lowed to become too powerful;® that a power so important as the 
one contended for must rest upon something firmer than “to extend 
its line or lines”; that the carrier is still a private person’? and must 
be accorded the rights incident to that status. 

The majority believes, the liberalizing nature of the 1930 Act to 
the contrary, that the right to greatly extend a line still rests with 
the carrier. The dissent (Justices Cardozo, Brandeis, Stone) holds 
that the Act must be read in the light of the gradually tightening 
reins of Federal control of railroads. 

The problem is an important one, and authorities are scarce. Pre- 
vious decisions, generally connected with statutes conferring upon 
state railroad commissions the power to order intrastate additions 
to lines, support the majority in the instant case. Despite a Cali- 
fornia statute empowering the state board to order “additions, exten- 
sions, repairs, improvements to or changes in the existing plant, 
equipment, apparatus, facilities or physical property,” it was held 
that an order of the board requiring a railroad to extend its line 12 
miles between points not hitherto connected was not enforceable." 
To compel a railroad to expend money upon a service which it had 
not bound itself to perform is to take private property without com- 
pensation.'* A similar order by the Maryland Commission, pur- 
suant to a similar statute, has also been declared invalid, though the 
extension contemplated was only 3.73 miles long.1* The question 
of whether or not a railroad shall extend its lines is one to be de- 
cided by the directors, and not by the state. 


On the other hand, it is held that where the performance has been 
expressly or impliedly promised it may be compelled by the state. 
In this way a state may validly order the establishment of stations 


9 Beck, Our WoNDERLAND OF BureEAucRACY (1932); VAN VLECK, ADMIN- 
ISTRATIVE ConTROL oF ALIENS (1932). 

10 Interstate Commerce Commission v. Chicago G. W. Ry. Co., 209 U. S. 108, 
28 Sup. Ct. 493, 52 L. ed. 705 (1908). 

11 Atchison, T. & S. F. Ry. Co. v. Railroad Commission of California, 173 
Cal. 577, 160 Pac. 828 (1916). 

12 Northern Pacific R. Co. v. North Dakota, 236 U. S. 585, 35 Sup. Ct. 429, 
59 L. ed. 735 (1915). 

18 Public Service Commission v. Phila., B. & W. R. Co., 122 Md. 438, 89 A. 
726 (1914). 

14 Morgan Run Ry. Co. v. Public Service Commission of Ohio, 98 Ohio St. 
218, 120 N. E. 295 (1918). 
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at proper places,’® and of track connections and transfer facilities.** 
If the roads lie so far apart, however, that to connect them would 
mean the building of new lines, then the order requiring connections 
cannot be enforced.’* A street railway may be compelled to double- 
track its line for 10 blocks, for, by single-tracking it, it has under- 
taken to serve that territory.** Nevertheless it cannot be compelled 
to extend its lines over a street not included in its charter,’® or to a 
suburb not so included.”° 

The principal case overrules a dictum in Alabama Railway Co. v. 
Jackson Railway Co.** to the effect that there is no limitation upon 
the power of the Interstate Commerce Commission over the exten- 
sion of railroad lines except a statutory prohibition, relating to spur 
and industrial tracks, found in that paragraph*? of the Commerce 
Act next following the one here in question. The economic signifi- 
cance of the decision is not to be overestimated. The Court decides 
that the extension clause is to receive a limited construction, It 
thus clips in the beginning what would otherwise be an extremely 
powerful weapon in the hands of the Commission, and it defines one 
boundary beyond which the I. C. C., acting under the Transportation 
Act, must not go without legislative authorization clearly indicated.** 


15 Minneapolis & St. Louis Railroad Co. v. Minnesota, 193 U. S. 53, 24 Sup. 
Ct. 396, 48 L. ed. 614 (1904). 

16, Wisconsin, Minnesota & Pacific Railroad v. Jacobson, 179 U. S. 287, 21 
Sup. Ct. 115, 45 L. ed. 194 (1900). 

17 Oregon-Washington R. & Nav. Co. v. Fairchild 224 U. S. 510, 32 Sup. Ct. 
535, 56 L. ed. 863 (1912). 
an) Ry. Co. v. Geary, 239 U. S. 277, 36 Sup. Ct. 45, 60 L. ed. 287 

19 Re Union Railway Co. of New York City, P. U. R. 1916F 773 (N. Y.). 
But Cf. Scranton v. Scranton R. Co., P. U. R. 1915C 890 (Penna.). 

20 Hollywood Chamber of Commerce v. Railroad Commission, 192 Cal. 307, 
219 Pac. 983 (1923). 


21271 U. S. 244, 46 Sup. Ct. 535, 70 L. ed. 928 (1926). 


22 INTERSTATE CoMMERCE Act, § 1, par. (22), 41 Srat. L. 478 (1920), 49 
U.S. C. § 1 (22) (1926). 

23 Two other points in the decision are also worthy of note. The first is that 
a carrier does not necessarily undertake to serve a territory by receiving a 
charter empowering it to do so. “The possession of a charter which would have 
made the building of a railroad legal is insignificant as to the company’s actual 
undertaking. Whether the railroad held itself out to serve the region in ques- 
tion must be decided in the light of all the facts.” The quotation is from the 
principal case. See also Northern Pacific R. Co. v. Dustin, 142 U. S. 492, 12 
Sup. Ct. 283, 35 L. ed. 1092 (1891) and collected cases. 

The other question concerns the power of the Interstate Commerce Commis- 
sion to prosecute an appeal in which the United States, through the Attorney 
General refuses to join. The United States has been held to be an indispensable 
party in a suit by a shipper to enjoin a carrier from complying with an order of 
the commission. Lambert Run Coal Co. v. Baltimore & Ohio R. Co., 258 U. S. 
377, 42 Sup. Ct. 349, 66 L. ed. 671 (1922). The question as to apeal is novel, 
but it is now decided that the appeal may be prosecuted without the codperation 
of the Attorney General, because “review may not be denied for want of a 
necessary party.” (Quotation from principal case.) 
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It is interesting to observe that the Commission’s order was made 
in 1929, at a time when credit was obtainable and when the order 
might have been carried out easily by the Oregon-Washington Com- 
pany. The decision of the Supreme Court was not reached until 
January, 1933, when the financial condition of the country was re- 
versed. It is probable that the decision would have been different 
had it, like the order, been made in 1929. Pui.ip F. HERRICK. 


LEGAL EFFECT OF AN Act oF ConGRESS Upon A Prior TREATY 


“This Constitution and the laws of the United States which shall 
be made in pursuance thereof and all treaties made or which shall be 
made under the authority of the United States, shall be the supreme 
law of the land.” This provision, found in Article 6, Section 2, of 
the Constitution of the United States, has been the basis for many 
judicial decisions during the course of our national history. 

In Foster v. Neilson,‘ Chief Justice Marshall distinguished between 
the effect of self-executory and nonself-executory treaties in the fol- 
lowing statement: “Our Constitution declares a treaty to be the law 
of the land. It is consequently to be regarded in courts of justice 


as equivalent to an act of the Legislature whenever it operates of 
itself without the aid of any legislative provisions. But when the 
terms of the stipulation import a contract—when either of the parties 
engages to perform a particular act—the treaty addresses itself to 
the political, not the judicial, department and the Legislature must 
execute the contract before it can become a rule of the court.” 


The Supreme Court has uniformly held that self-executory treaties 
and Acts of Congress are of equal authority and, where there is a 
conflict between a treaty and a statute relating to the same subject, 
the one later in date will prevail.2 Nevertheless, the Supreme Court 
has been reluctant to construe an Act of Congress to be in violation 
of a treaty and, where it can reasonably be done, the tendency is to 
interpret the instruments so as to give effect to both.* A survey of 


12 Pet. 253, 7 L. ed. 415 (U. S. 1829). 

2 Chae Chan Ping v. U. S., 130 U. S. 581, 9 Sup. Ct. 623, 32 L. ed. 1068 
(1889); Fong Yue Ting v. U. S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. ed. 

; J. Ribas y Hijo v. U. S., 194 U. S. 315, 24 Sup. Ct. 727, 48 L. ed. 
994 (1904); U.S. v. Thompson, 258 Fed. 257 (Ark. 1919); Ex Parte Pettine, 
259 Fed. 733 (Mass. 1919). 

3 Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. 255, 28 L. ed. 770 (1884) ; 
Whitney v. Robertson, 124 U. S. 190, 8 Sup. Ct. 456, 31 L. ed. 386 (1887) ; 
Frost v. Wenie, 157 U. S. 46, 15 Sup. Ct. 532, 39 L. ed. 614 (1895); U.S. v. 
Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 L. ed. 544 (1900); U.S. v. 
Lee Yen Tai, 185 U. S. 213, 22 Sup. Ct. 629, 46 L. ed. 878 (1902) ; Johnson v. 





EDITORIAL NOTES 75 


the cases might indicate, however, that in this respect the Court has 
been more liberal when dealing with foreign powers than when 
treaties with the Indians were involved.* 

What criterion shall the Court use in determining whether the 
treaty and statute are irreconcilable? Is the fact that a statute is, 
on its face, inconsistent with a previous treaty sufficient to void the 
prior instrument? It was so held in Ropes v. Clinch® in which the 
Court stated that “when an Act of Congress is in clear conflict with 
an existing treaty, a court cannot inquire whether, in passing such 
an act, Congress had or had not an intention to pass a law incon- 
sistent with the provisions of the treaty.” In the later case of Jn 
Re Ross,® however, it was held that in giving effect to a law or treaty 
the court should look to the intention of the Legislature in making 
the law and of the contracting parties in entering into the treaty. —~ 

The latter doctrine is carried still further by the recent decision in 
Cook v. United States’ in which the TREATY wiTH GREAT BRITAIN 
of 1924, permitting officers of the Coast Guard to stop and board 
British ships within one hour’s sailing time from the coast of the 
United States, was held not to be superseded by the reénactment in 
identical terms in 1930° of Section 581 of the Tarirr Act of 1922'° 
which conferred authority to board, search and seize within the 
twelve-mile limit. In reaching its decision on this point, the court 
considered the intention of this country and Great Britain in enter- 
ing into the Treaty as expressed in diplomatic correspondence, as 
well as the committee reports and discussion in Congress upon the 
TariFF Act of 1930. 

The court thus limits the application of Section 581 of the TARIFF 
Act of 1930 to cases which do not involve a violation of the Treaty 
with Great Britain. Because of the fact that treaties limiting the 
right of search and seizure to one hour’s sailing time from the coast 
have been entered into between this country and sixteen foreign 


Browne, 205 U. S. 309, 27 Sup. Ct. 539, 51 L. ed. 816 (1906); 2 Hyps, InrER- 
NATIONAL Law (1922), § 529. 

4 The Cherokee Tobacco, 11 Wall. 616, 20 L. ed. 227 (U. S. 1870); Ward 
v. Race Horse, 163 U. S. 504, 16 Sup. Ct. 1076, 41 L. ed. 244 (1895) ; Kennedy 
v. Becker, 241 U. S. 556, 36 Sup. Ct. 705, 60 L. ed. 1166 (1916) (Treaty with 
the Seneca Indians). 

58 Blatchf. 304, Fed. Cas. No. 12,041 (C. C. S. D. N. Y. 1871). 

6140 U. S. 453, 11 Sup. Ct. 897, 35 L. ed. 581 (1891). (This case involves 
the treaties with Japan granting the United States extraterritorial rights, 11 
Stat. L. 723 (1857), Art. IV, and 12 Strat. L. 1056 (1858), Art. IV, and the 
Act of Congress passed to carry the treaty into effect, Rev. Stat. §§ 4083-4091). 

753 Sup. Ct. 35 (U. S. 1933). 

843 Stat. L. 1761 (1924). 

919 U. S. C. §1581 (1930). 

10 42 Stat. L. 858, 19 U. S. C. § 481 (1922). 


6 
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powers," the Cook case will, doubtless, have an important bearing 
upon our future policy regarding the twelve-mile limit. 

The general proposition to be drawn from the decision in Cook 
v. United States is, apparently, that unless the intent to supersede a 
prior treaty is clearly expressed in the legislative enactment, the 
treaty will be sustained in spite of inconsistencies between it and the 
statute. This principle of interpretation, if followed in the future, 
may go a long way toward maintaining the obligation of interna- 
tional agreements through the instrumentality of our municipal 
courts. Mary S. GULICK. 


11 England, 43 Star. L. 1761 (1924); Norway, 43 Strat. L. 1772 (1924); 
Denmark, 43 Star. L. 1809 (1924); Germany, 43 Srat. L. 1815 (1924); 
Sweden, 43 Star. L. 1830 (1924); Italy, 43 Strat. L. 1844 (1924); Panama, 
43 Strat. L. 1875 (1925); Netherlands, 44 Srar. L. 2395 (1925) ; Cuba, 44 Star. 
L. 2395 (1926); Spain, 44 Srar. L. 2465 (1926); France, 45 Stat. L. 2403 
(1927); Belgium, 45 Star. L. 2456 (1928); Greece, 45 Strat. L. 2736 (1929) ; 
Japan, 46 Srar. L. 2446 (1930); Poland, 46 Star. L. 2773 (1930); Chile, 46 
Stat. L. 2852 (1930). 
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ADMINISTRATIVE LAW— DELEGATION OF PowER — DEFINITE 
STANDARD—DIScRETION.—A statute of Illinois, Smith-Hurd Rev. 
St. 1931, c 121%, sec. 149, provided that anyone who wished to 
advertise or hold out any sale of goods, wares or merchandise as an 
insurance, bankruptcy, mortgage, insolvent, assignee’s, executor’s, 
administrator’s, receiver’s, trustee’s, removal or closing out sale, or 
to advertise that the sale was one of goods damaged by fire, water 
or otherwise, should first make an application to the town clerk of 
the city or township in which the sale was to be held. The applica- 
tion should set out the location and time of the sale, the goods to 
be sold, and from whom and when the goods were obtained. If the 
clerk was satisfied that the proposed sale was of the character de- 
scribed, he was to issue a license to advertise the sale on the payment 
of a two dollar fee. To advertise such a sale without obtaining the 
required license, or to add to the goods inventoried in the application 
filed with the clerk was made a criminal offense punishable by fine. 
Yonker, the manager of a store in Chicago, advertised that the store’s 
lease was about to expire and that the firm was forced to quit busi- 
ness, and would conduct a sale for the purpose of closing out its 
stock. He was charged with violating the above statute, and on 
conviction was fined $50. He appeals from this conviction. Held, 
that the act is invalid as it fails to define the various types of sales, 
is indefinite and so vests an unwarranted discretion in the clerk. 
People v. Yonker, 184 N. E, 228, (Ill. 1933). 

The Illinois courts have often announced that an act which gives 
power to an administrative officer must be complete when it leaves 
the legislature, and if it fails to define the things over which he is 
to have power it is invalid. Noel v. People, 187 Ill. 587, 58 N. E. 
616, (1900); Sheldon v. Hoyne, 261 Ill. 222, 103 N. E. 1021 
(1914); People v. Vickroy, 266 Ill. 384, 107 N. E. 638 (1915) ; 
Kenyon v. Moore, 287 Ill. 233, 122 N. E. 548 (1919); People v. 
Sholem, 294 Ill. 204, 128 N. E. 377 (1920); City of Chicago v. 
Mathies, 320 Ill. 352, 151 N. E. 248 (1926); Welton v. Hamilton, 
344 Ill. 82, 176 N. E. 333 (1931). In spite of their requirement of 
definiteness of instructions which the legislature must give to the 
administrative officials, however, they have held that a Chief of 
Police could determine what motion pictures were moral and fit for 
public exhibition, Block v. City of Chicago, 239 Ill. 251, 87 N. E. 
1011 (1909), or that he could determine what people were of good 
character and so entitled to a license to carry a gun, Biffer v. City 
of Chicago, 278 Ill. 562, 116 N. E. 182 (1917), without the aid of 
legislative definition. The courts of Iowa, basing their decision on 
certain of the early Illinois decisions cited above, held a statute 
exempting “commercial travelers and selling agents” from obtaining 
a license invalid on the ground that it did not define these dignitaries. 
State v. Osborne, 171 Iowa 678, 154 N. W. 294 (1915). But in a 
later case the Iowa Court held that an administrative board could fix 
the standards for a profession, and stated that it was not inclined to 


77 
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follow certain of the Illinois cases cited. Noble v. English, 16 lowa 
6, 167 N. W. 629 (1918). Certain of the courts have held that 
when an administrative official is to set a standard, the statute giving 
him the power to set the standard is valid, since once the standard 
is set he cannot act arbitrarily. Red “C” Oil Co. v. Board of Agri- 
culture of North Carolina, 222 U. S. 380, 32 Sup. Ct. 152, 56 L. ed. 
240 (1912); Cawsey v. Brickley, 144 Pac. 938 (Wash. 1914) ; 
Welch v. Maryland Casualty Co., 147 Pac. 1046 (Okla, 1915). 
There is direct conflict, however, as to when an administrative of- 
ficial has unwarranted discretion, since courts in different states have 
disagreed on the validity of statutes which were practically identical. 
State v. Coleman, 113 Atl. 385 (Conn. 1921); cf., City of Buffalo 
v. Till, 192 App. Div. 99, 182 N. Y. Supp. 418 (1920). 

Although, a consumer who has been misled by advertising is faced 
by so many difficulties that he is practically without redress, and 
attempts on the part of the state to regulate advertising should not 
be discouraged, (1927) 36 Yate L. J. 1155, yet the statute in this 
case has been very carelessly drafted, and the fact that there is no 
appeal from the decision of the clerk as to the propriety of granting 
the license is against its validity. Chicago, Milwaukee and St. Paul 
Rwy. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 33 L. ed. 970 
(1890) ; Reagan v. Farmer’s Loan and Trust Co., 154 U. S. 362, 14 
Sup. Ct. 1047, 38 L. ed. 1014 (1894). Also it must be born in mind 
that this is not a case in which a board of experts were to set some 
standard based on scientific knowledge. cf., Red “C” Oil Co. v. Board 
of Agriculture, supra; Waite et al. v. Macy et al., 246 U. S. 606, 38 


Sup. Ct. 395, 62 L. ed. 892 (1918). Considering that the types of 
sales set out in the act but not defined, may have a large use in the 
common vocabulary, yet there is no definite meaning attached to 
them, so the court here seems to be quite correct in reaching its 
conclusion that the act should be more definite, and tell the clerk 
over what he is to have power. Be Bs 


AERONAUTICS — CARRIERS — PusBLic UTILITIES — PASSENGER OR 
CHARTERER—WHEN Is an Arr TRANSPORT COMPANY A COMMON 
CARRIER—LIMITATION OF LIABILITY.—Plaintiff’s husband purchased 
from an air transport company what was designated as a trip ticket 
to Tampa and return, boarded the company’s airplane at Miami, and 
was the sole occupant other than the pilot on the trip. Before reach- 
ing Tampa, the pilot, because of fog, attempted to make an emer- 
gency landing, and both were killed when the plane crashed. Held, 
that the lone ticket-holder was a passenger, not a charterer, and the 
plane was a common carrier. Curtiss-Wright Flying Service v. Glose, 
66 F. (2d) 710. (C.C. A. 3rd, Aug. 25, 1933.) 

The instant case is one of first impression on the problem of the 
status of an airplane occupant as passenger or charterer, and the 
sixth important decision on the larger question of whether an air 
transport company is operating as a common carrier. The decision 
seems to be in line with principles previously settled in cases in- 
volving both aircraft and the older means of transportation. It does 
not appear even to infer the proposition for which the case has been 
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widely cited by the press, “that a chartered plane is as much a com- 
mon carrier as a regularly scheduled plane, train, or taxicab.” XXII 
Time, No. 10, p. 34 (Sept. 4. 1933). 

The amount of damages recoverable when an occupant of an air 
transport company’s airplane is injured through the negligence of 
the pilot, will vary from zero to any practicable figure set by the 
jury’s imagination, depending on the legal status of the occupant, 
and the company. The occupant may be stowaway, charterer, or 
passenger, and the air transport company may be charteree, private 
carrier, or common carrier. 

As to the status of the occupant, courts have defined a stowaway 
as one who steals his passage or one who conceals himself on board 
a vessel in order to obtain a free passage. U.S. ex rel. D’Amato v. 
Wiliams, 193 Fed. 228, 230 (S. D. N. Y. 1909); U.S. v. Sandry, 
48 Fed. 550 (C. C. E. D. La. 1891). The distinction between pas- 
senger and charterer is to be determined by reference to the con- 
tract between the parties. As the vast majority of courts in de- 
termining who is a passenger have held, “The relation of passenger 
and carrier is dependent on the existence of a contract, either ex- 
press or implied.” Chicago & R. 1. & P. Ry. Co. v. Thurlow, 178 
Fed. 894, 102 C. C. A. 128 (C. C. A. 8th, 1910); Fels v. East St. 
Louis & Southern Ry. Co., 275 Fed. 881, (C. C. A. 8th, 1921). 
“Passenger,” defined by the Courts, means, “One who, by virtue 
of a contract, puts himself in the care of a carrier, by whom he is 
accepted for carriage.” Crider v. Yolande Coal & Coke Co., 206 
Ala. 71, 89 So. 285 (1921). Nevertheless the widest departure from 
the strict contractual theory applies a consensual test. Schuyler v. 
Southern Pacific Co., 37 Utah 612, 109 Pac. 458 (1909); aff'd, 
Southern Pacific Co. v. Schuyler, 227 U. S. 601, 33 Sup. Ct. 277, 
57 L. ed. 662 (1913). A charterer, however, is one who by contract 
acquires a right to use a vessel belonging to another. Turner v. 
Cross, 83 Tex. 218, 223, 18 S. W. 578 (1892) ; Allen v. Dillingham, 
60 Fed. 176, 179 (C. C. A. 5th, 1894). 

THE UnirorM Arronautics Act, which has now been adopted by 
22 states, ignores the classical criterion, and in section 1, defines pas- 
senger as, “including any person riding in an aircraft, but having no 
part in its operation.” This makes mere physical occupancy of the 
aircraft the test, limited only by the provision, “but having no part 
in its operation.” As early as 1930 it was suggested that this def- 
inition, taken literally, would certainly include stowaways. Harriman, 
Carriage of Passengers by Air (1930) 1 Jour. Air L. 33. This 
result would be contra to the principles established by the courts as 
applicable to other means of transportation. Cotter v. Boston R. B. 
& L. R. Ry. Co., 258 Mass. 279, 154 N. E. 767 (1927) (Boy 
stealing ride on a steam railroad train not a passenger). 

Although the question of who is a passenger on an aircraft has 
not as yet been raised in a jurisdiction where the Uniform Act is 
in force, it is obvious that a charterer would also be a passenger 
within the above definition. The instant case, however, does not even 
approach this anomoly, as the court applies only the classical test, 
and by analyzing the contract of carriage, as evidenced by the 
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ticket, finds that the occupant was a passenger. The fact that he was 
the sole occupant other than the pilot is not considered material. 

The only other record authority in this country springs from a 
case in which an occupant of a plane who was being carried gratui- 
tously, but who was an invitee, was held a passenger. This court 
also applied the consensual test, and did not attempt to base the 
decision on the fact that the passenger was an occupant having no 
part in the operation of the aircraft. Smith v. O’Donnell, 67 Cal. 
App. Dec. 838, 5 P. (2d) 690 (1931), aff'd 12 P. (2d) 933 (1932). 

In determining the status of the air transport company, the courts 
will look to previously settled legal principles rather than apply new 
criteria to the problems of air transportation. The courts in all of 
the five American cases involving this question have applied sub- 
stantially the same tests. Three of them found the air carrier to be 
a common carrier. Hagymasi v. Colonial Western Airways, Inc., 
1931 U. S. Av. R. 206 (New Jersey, 1931). Not officially reported ; 
Law v. Transcontinental Air Transport, 1931 U.S. Av. R. 206, (E. 
D. Pa. 1931) ; Smith v. O’Donnell, 67 Cal. App. Dec. 838, 5 P. (2d) 
690 (1931), aff'd 12 P. (2d) 933 (1932). The court in the case of 
Smith v. O’Donnell relied on the test enunciated in Nugent v. Smith, 
L. R. 1 Common Pleas Div. 19 (1875) and same case on appeal L. 
R. 1 Common Pleas Div. 423 (1876). “The real test whether a 
man is a common carrier by land or water, therefore, is whether he 
has held out that he will, so long as he has room, carry for hire the 
goods of any person.” This test was quoted with approval in 
Georgia Life Insurance Co. v. Easter, 189 Ala. 478, 66 So. 514, 
(1914). The Smith case concludes, “There can be no doubt under 
the general law of common carriers as we have found it, that those 
airlines which are engaged in the passenger service on regular 
schedules on definite routes fall within the classification 

The courts in Brown v. Pacific Mutual Life Ins. Co., 8 F. (2d) 996 
(C. C. A. 5th, 1925) and North Am. Accident Insurance Co, v. Pitts, 
213 Ala. 122, 104 So. 21, (1925), both stressed the element which 
appears so prominently in the test followed in McCoy v. Pacific 
Spruce Corp., 1 F (2d) 853 (C. C. A. 9th, 1924) and Richmond v. 
Southern Pacific Co., 41 Ore. 54, 67 Pac. 947 (1902). “A common 
carrier of passengers is one who undertakes for hire to carry all 
persons indifferently who may apply for passage.” In the Brown 
v. Ins. Co, and Ins. Co. v. Pitts cases the courts held that the plane 
was not a common carrier, as the operator did not offer to carry all 
persons who might apply. In the instant case the court found the 
necessary holding out to do the things done by a common carrier, 
and in conclusion stated, “Defendant did precisely what railway and 
steamship lines do, and it sets the stamp of its common carrier char- 
ter by coming into competition with rail and steamship lines.” See 
also Quindry, Aircraft Passenger Discrimination (1923) 3 Jour. 
Arr. L. 479, 481 n. 6 for collection of law review articles on this 
subject. 

Air transport companies seek to assume the status of private car- 
riers by stipulations in their contracts of carriage, i.e. tickets. Ed- 
munds, Aircraft Passenger Tickets Contracts (1930) 1 Jour. Arr. 
L,. 321, 322; Wikoff, Proposed Uniform Passenger Contract (1930) 
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1 Jour. Arr. L. 228. This is done for, “although a private carrier 
may limit by contract his liability to passengers, a common carrier 
may not.” Bank of Ky. v. Adams Express Co., 93 U. S. 174, 23 
L. ed. 872 (1876); Kansas City Southern Ry. Co, v. U. S., 282 
U. S. 760, 51 Sup. Ct. 304, 75 L. ed. 684 (1931). But “a person 
cannot avoid the status of a common carrier merely by stipulating in 
his contract that he is a private carrier and the fact that the pas- 
senger agrees cannot alter matters.” R. R. Co. v. Lockwood, 17 Wall. 
357, 21 L. ed. 627 (U. S. 1783) ; Allison v. Standard Airlines, Inc., 
1930 U. S. Av. R. 178; Law v. Transcontinental Air Transport, 
1931 U. S. Av. R. 205 (D. C. Pa. 1931). A common carrier’s duty 
to his passengers is not entirely contractual, but is imposed upon it 
by the public nature of its employment. Hannibal R. R. v. Swift, 
12 Wall. 262, 20 L. ed. 423 (U. S. 1870). Ryan, Limitation of 
Aircraft Liability (1932) 3 Air L. Rev. 27; Knauth, Limitation 
of Aircraft Owners Liability (1932) 3 Air L. Rev. 135; Allen, 
Limitation of Liability to Passengers by Air Carriers (1931) 2 
Jour. Arr L. 325; Greer, Civil Liability of an Aviator as a Car- 
rier of Goods and Passengers (1930) 1 Jour. Arr L. 241; Wikoff, 
Uniform Rules for Air Passenger Liability (1930) 1 Jour. Arr L. 
512. C. C. W. 


BANKs AND BANKING—DUvE Process or LAw—Potice PowEer— 
EMERGENCY—Validity of Act Prohibiting Legal Proceedings Against 
Banks.—The South Carolina Banking Act of 1933 gives the gov- 
ernor of the state plenary power to control banks in the state, and 
prohibits any legal proceedings against any bank therein without 
first obtaining the written approval of the governor. Without such 
approval, Gibbes, for himself and other depositors, instituted judi- 
cial proceedings to have a receiver appointed for a closed insolvent 
bank. Held, that in a time of economic emergency the temporary 
suspension of the right to judicial relief against insolvent banks is 
not contrary to due process of law but is constitutional as a reason- 
able police measure intended for the general welfare. Zimmerman 
v. Gibbes, S. C. Sup. Ct. No. 483 May 11, 1933. 

Constitutional rights are not suspended during an emergency. Ev 
Parte Milligan, 4 Wall 2, 18 L. ed. 281 (1866). But conditions of 
the time change the relation of those rights under the Constitution. 
Lajoi v. Milliken, 242 Mass. 508, 136 N. E. 419 (1922) ; Chastleton 
Corporation v. Sinclair, 264 U. S. 543, 44 Sup. Ct. 405, 68 L. ed. 
841 (1924); Aumann, Some Constitutional Aspects of War Rent 
Regulation Measures (1930) 18 Ky. L. J. 354. There are respect- 
able authorities, however, which declare that the last two propositions 
express merely a desideratum in our law during times of national 
stress, and that in fact, constitutional rights are often suspended dur- 
ing an emergency under the dangerous catch-all doctrine of “neces- 
sity.” BLack, ConsTiTuTIONAL Law (4th ed. 1927) 411; Wicker- 
sham, The Police Power and the New York Emergency Rent Laws 
(1921) 69 U. Pa. L. Rev. 301. 

It is the balancing of public interest under the police power with 
individual rights under the due process clause that determines the 





82 THE GEORGE WASHINGTON LAW REVIEW 


constitutionality of banking legislation. (1933) 1 Gro. Wasn. L. 
Rev. 402. Banks are social instruments. They are a source of 
credit. They are a center in the financial set-up of the nation. The 
statute in the principal case may well be said to be a measure which 
looks to an equitable apportionment between creditors as a whole, 
and prevents a few anxious creditors of banks from pulling down 
the whole financial structure upon themselves. 


The temporary suspension of judicial remedy of creditors during 
an emergency has been upheld. In Pierrard v. Hotch, 97 Ore. 71, 
184 Pac. 494 (1919), the Court held that a state statute that sus- 
pended, for the period of the World War, the right to foreclose a 
mortgage on land wholly or partly owned by a man in the military 
service of the United States, was constitutional. The decision was 
reversed on rehearing, 97 Ore. 71, 191 Pac. 328 (1920), only be- 
cause there was a federal statute on the same subject which was 
exclusive, and under which the plaintiff could assert rights as against 
one of the defendants. See also Note (1933) 1 Gro. Wasu. L. Rev. 
500. In the principal case the Court says that the suspension of 
judicial remedy is temporary with the economic stress. 

In view of the extreme nature of the present emergency and of 
the temporary character of the hardship upon the depositors, the 
principal case seems to present a factual situation which makes the 
regulatory action taken, consistent with the Constitution. 5. ¥- 


BANKS AND BANKING—EMERGENCY BANKING AcT—STATE PRI- 
orITy TO AssETs oF CLosED BANK.—To meet the exigencies of the 
1933 banking crisis, the Maryland legislature passed an emergency 
statute generally referred to as the Emergency Banking Act. Section 
71B provides that all remedies of depositors, creditors, stockholders, 
or others arising out of agreements or transactions made prior to the 
passage of the statute, shall be suspended during the period of control, 
except, rights in or against collateral security. Further, the property 
of the institution shall not be subject to attachment, execution, or 
seizure under judicial process of any kind. Section 71E provides that 
any institution in the commissioner’s custody may receive new de- 
posits which shall be subject to withdrawal, and shall be preferred 
in the right of payment, to deposits, debts, or liabilities made or 
incurred prior to the assumption of management by the commissioner. 
Section 71G specifies the deposits to be excepted from the imposition 
of restrictions and provides that “all deposits of public money not 
secured by the deposit of collateral or by a surety bond 
by the State of Maryland, and county, municipality or town, taxing 
district, or any political subdivision of the State or of any officer, 
board, commission, institution or other agency thereof or the re- 
ceiver of any banking institution, shall be entitled to priority and 
immediately transferred to a new deposit.” Mp. Ann. Cope (Bagby, 
1924) Art 11, §§ 71B, 71E, 71G, as added by Acts 1933, C. 46. 
The present litigation arose upon the complaints of existing general 
depositors whose rights were thus deferred. Held, that the statute 
is unconstitutional since it provides a new priority over and above 
that allowed by common law, and the preference created for the 
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benefit of the state, therefore, impairs the obligations of contracts 
and deprives depositors and cestuis que trustent of their property 
rights without due process of law. Ghingher v. Pearson, 168 Atl. 
105 (Md. 1933). 


Under the old English common law, a right of priority to payment 
from the assets of an insolvent debtor was extended to the British 
crown. 1 Coxe, LITTLETON, 131b; Giles v. Grover, 9 Bing. 128, 
131 Eng. Rep. 563 (1832); In re Henley & Co., L. R. 9 Ch. Div. 
469, 39 L. T. N. S. 53 (1878). The preference was based on the 
inherent right of the sovereignty to have its revenue protected for 
the general public good. See United States v. State Bank of N. C., 
6 Pet. 29, 8 L. ed. 308 (1832). Many states, by their adoption of 
the common law, have succeeded to the prerogative right of the 
British crown to priority in payment out of the assets of an insolvent 
debtor. Marshall v. People, 254 U. S. 380, 41 Sup. Ct. 143, 65 L. ed. 
315 (1920); San Miguel County v. People’s Bank and Trust Co., 
279 Pac. 60 (N. Mex. 1929); People v. Farmer’s State Bank, 167 
N. E. 804 (Ill. 1929) ; (1927) 51 A. L. R. 1355; (1930) 65 A. L. R. 
1331. Some states, however, hold to the contrary. Potter v. Fidelity 
& D. Co., 58 So. 713, 101 Miss. 823 (1911); Klinck v. Keckley, 
2 Hill Eq. 250 (1835); see, Commission of Banking v. Chelsea Sav- 
ings Bank, 125 N. W. 424, 161 Mich. 691 (1910). It is clear under 
the common law that this priority is only potential; a rule in the 
distribution of the property of the debtor which requires the debt 
due the state to be first paid when the individual creditor has no 
antecedent lien. Robinson v. Bank of Darien, 18 Ga. 65 (1855) ; 
(1923) 24 A. L. R. 1487. Reasoning along parallel lines, it has 
sometimes been likened to an equitable lien. State v. Rowse, 49 Mo. 
586 (1872). Consequently, the right is defeated if title to the prop- 
erty has passed bona fide to a third person, though not if the property 
has merely been placed in custodia legis, or in the possession of a 
third person. United States Fidelity & Guaranty Co. v. Bramwell, 
217 Pac. 332, 108 Ore. 261, (1923); Giles v. Grover, 9 Bing 128, 
131 Eng. Rep. 563 (1832); State v. First State Bank of Las Cruces, 
167 Pac. 3, 22 N. M. 661 (1917); note L. R. A. 1918A, 394. Or- 
dinarily, taking security is not a waiver. Lenoir v. Winn, 4 S. C. Eq. 
(4 Desauss.) 65, 6 Am. Dec. 597 (1809); American Surety Co. v. 
Pearson, 178 N. W. 817, 146 Minn. 342 (1920); (1923) 24 A.L. R. 
1495. Contra: National Surety Co. v. Bixton, 208 Pac. 878 (Utah 
1922); National Surety Co. v. Morris, United States Fidelity & 
Guaranty Co. v. Elliott, 241 Pac. 1063 (Wyo. 1925). The right is 
not extended to political subdivisions of the state. tna Casualty 
& Surety Co. v. Bramwell, 12 F. (2d) 307 (D. C. 1926); Bignell v. 
Cummins, 222 Pac. 797, 69 Mont. 294, (1923); Glinn County v. 
Brunswick Terminal Co., 28 S. E. 604, 101 Ga. 244; Calhoun County 
Court v. Mathews, 129 S. E. 399, 99 W. Va. 483 (1925); (1927) 
51 A. L. R. 1336, 1339; (1925) 36 A. L. R. 640. The state has 
sometimes been given a priority on a trust theory. The trust arises 
from the fact that the money belongs to the public and not to the 
officer, and when the officer deposits the funds in an unqualified 
depository, the bank is constituted a constructive trustee. Meier, 
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Preferential Rights to Public Funds Deposited in an Insolvent Bank. 
(1930) 4 Cin. L. Rev. 39, 41. 

A statute extending the scope of the common law, where no ante- 
cedent contract rights were involved, has been held constitutional. 
In re Marathon Sav. Bank, 200 N. W. 199, 198 Iowa 692; denying 
rehearing on 196 N. W. 729, 198 Iowa 692. The constitutionality of 
a Georgia statute was challenged by individual creditors whose con- 
tract rights arose prior to the enactment, and the court held that the 
statute was merely declaratory of the common law and therefore did 
not impair the obligations of contracts. State v. Dickson, 38 Ga. 171 
(1868). 

Since the recent Maryland statute, gives the state a prior right over 
all creditors, regardless of their rights or interest, it is clear that the 
statute is not merely declaratory of the common law but creates new 
rights which impair the obligations of existing contracts. Further- 
more, it constitutes a taking of property without due process of law 
in violation of the 14th Amendment of the Federal Constitution. It 
would therefore seem that the majority opinion of the Maryland 
court reached the proper result in holding that the statute was un- 
constitutional. DD. J. &. 


ConstituTIONAL Law—Courts—OrF District or CoLUMBIA AS 
CoNSTITUTIONAL Courts—J UpGES—PoweEnr oF CoNcress to REDUCE 
SALARIES.—The Legislative Appropriation Act of June 30, 1932 
(chapter 314, 47 Star. L. 382, 401) contained a provision for a 
reduction in the salaries of all judges who were not protected under 
the Constitution from a diminution in compensation during their 
continuance in office. The Comptroller General of the United States 
ruled that “the Court of Appeals and the Supreme Court of the Dis- 
trict of Columbia were ‘legislative’ courts and not ‘constitutional’ 
courts whose judges were entitled to the protection of Article 3, Sec- 
tion 1 of the Constitution” and in pursuance of this ruling there was 
a reduction in the salaries of the judges of the above mentioned 
courts. Daniel W. O’Donoghue, associate justice of the Supreme 
Court, and William Hitz, associate justice of the Court of Appeals of 
the District of Columbia, brought suits in the Court of Claims to re- 
cover the amount of the deductions made in their salaries. That court 
then certified questions to the United States Supreme Court to deter- 
mine whether Art. 3, § 1 of the Constitution applied to these courts 
and whether the salaries of the judges of the courts in question could 
be diminished during their continuance in office. Held, that the 
Court of Appeals and the Supreme Court of the District of Columbia 
are “constitutional courts’ and,the judges thereof entitled to the 
protection of Art. 3, § 1 of the Unirep States CoNnstITUTION pro- 
hibiting a reduction in compensation during continuance in office. 
O’Donoghue v. United States, Hitz v. United States, 289 U. S. 516, 
53 Sup. Ct. 740 (1933). 

That the compensation of the judges of courts created under Art. 
3, § 1 of the ConstituTION or THE UNnitTEp StaTeEs cannot be re- 
duced during their continuance in office is well settled. Evans v. 
Gore, 253 U. S. 245, 40 Sup. Ct. 550, 64 L. ed. 887 (1920). It is 
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equally well settled that the territorial courts are not “constitutional 
courts” created by Congress under Art. 3, but are “legislative courts” 
created and existing under Art. 4, § 3, Cl. 2. American Insurance 
Co. v. Canter, 1 Pet. 511, 546, 7. L. ed. 242 (U. S. 1828); Mc- 
Allister v. United States, 141 U. S. 174, 180, 11 Sup. Ct. 949, 35 
L. ed. 693 (1890); Reynolds v. United States, 98 U. S. 145, 154, 
25 L. ed. 244 (1878). Since the territorial courts are not “con- 
stitutional courts,” the judges thereof are not within the protection 
of Art. 3. It has been stated that the decisions in respect to the 
inapplicability of Art. 3 to territorial courts grows out of the “‘pre- 
sumably ephemeral nature of a territorial government” Downes v. 
Bidwell, 182 U. S. 244, 293, 21 Sup. Ct. 770, 45 L. ed. 1088 (1901). 
That this argument is not applicable to the courts of the District of 
Columbia is obvious. On the other hand, it has been held that the 
courts of the District of Columbia are courts of the United States. 
Embry v. Palmer, 107 U. S. 3, 2 Sup. Ct. 25, 27 L. ed. 346 (1883). 
it has also been repeatedly held on jurisdictional questions that the 
Supreme Court and the Court of Appeals of the District of Colum- 
bia are respectively a district and a circuit court within the meaning 
of certain statutes. United States v. California Codperative Can- 
neries, 279 U.S. 553, 49 Sup. Ct. 423, 73 L. ed. 838 (1929) ; Swift 
& Co. v. United States, 276 U.S. 311, 48 Sup. Ct. 311, 72 L. ed. 
587 (1928) ; Federal Trade Commission v. Klessner, 274 U. S. 145, 
47 Sup. Ct. 557, 71 L. ed. 972 (1927) ; Claiborne-Annapolis Ferry 
Co. v. United States, 285 U. S. 382, 52 Sup. Ct. 440, 76 L. ed. 808 
(1932); cf. (1932) 1 Geo. Wasn. L. Rev. 141; and see D. C. 
Cove § 43, title 18 (1929). But see also United States v. Burroughs 
and Cannon, 289 U. S. 159, 53 Sup. Ct. 574, 77 L. ed. 685 (1933) 
which was decided during the same term of the court as that of the 
principal case, in which it was held that the Supreme Court of the 
District of Columbia was not a district court so as to come within 
the Criminal Appeals Act. These cases dealing with the jurisdiction 
of these District of Columbia courts are not conclusive, however, of 
the question of whether they are actually “constitutional courts.” 
Vesting a court with the jurisdiction of a federal district or circuit 
court does not make it such a court. United States v. Burroughs and 
Cannon, supra; Summers v. United States, 231 U. S. 92, 34 Sup. 
Ct. 38, 58 L. ed. 137 (1913); Reynolds v. United States, supra. 
The real answer to whether a given court is a “constitutional” or 
a “legislative” court depends upon a determination of the power 
under which the court is created. United States v. Burroughs and 
Cannon, supra. That Congress under Art. 1, § 8, Cl. 17 has con- 
ferred upon these courts jurisdiction over nonfederal causes of 
action and over administrative matters is conceded by the court. That 
Congress has likewise conferred jurisdiction on these courts that is 
parallel to that conferred on the federal courts within the states has 
already been pointed out. The problem, therefore, narrows down to 
the question of whether, in conferring this dual power (Keller v. 
Potomac Electric Power Co., 261 U. S. 428, 43 Sup. Ct. 445, 67 L. 
ed. 731 (1923) ) of a federal court in a state and such authority as a 
state may confer on its courts, Congress drew its power from both 
Art. 3 and Art. 1, or entirely from Art. 1 where it is given plenary 
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power over the District of Columbia. Mr. Justice Cardozo in the 
dissent cites Keller v. Potomac Electric Power Co., supra; Postum 
Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 47 Sup. Ct. 411, 
71 L. ed. 478 (1927); Ex parte Bakelite Corp., 279 U. S. 438, 49 
Sup. Ct. 411, 73 L. ed. 798 (1929) and states, “It is only because 
Congress, in establishing the courts of the District of Columbia, is 
free from the limitations imposed by § 1 of Art. 3 that the adminis- 
trative powers can be, and are, conferred upon them.” In the opinion 
of the court Mr. Justice Sutherland disposed of the cases cited by 
explaining that in none of them were such statements in regard to 
the constitutional status of the District of Columbia courts necessary 
for the decision, and that hence they were not controlling in the 
instant case. The case of Pitts. v. Peak, 50 F. (2d) 485 (App. D. 
C. 1931), cited by the court, does contain a positive statement that 
in establishing the courts of the District of Columbia Congress drew 
its power from both Art. 3 and Art. 1. In the case of James v. 
United States, 38 Ct. Cl. 615, there is a statement that the Supreme 
Court and the Court of Appeals of the District of Columbia are 
“constitutional courts,” but on appeal to the United States Supreme 
Court, it was disposed of on another ground. These last two men- 
tioned cases, decided as they were by inferior courts, are by no means 
conclusive on the Supreme Court. It is submitted, therefore, that the 
problem being an open one as far as any ruling authority is con- 
cerned, the decision really was determined from a standpoint of 
policy. As it is desirable that there be an independent and permanent 
judiciary in the District of Columbia, the result reached by the court 
is to be indorsed. 

For a discussion of the legislative history of the courts of the 
District of Columbia see Nort, & DowniNnc, THE Court House or 
THE District oF CoLumMBiIA (1919); as to the Court of Claims, see 
note (1933) 46 Harv. L. Rev. 677. F. F. M. 


ConsTITUTIONAL Law—Due Process—Poticek Powrer—State 
REGULATION OF Hours or Lasor.—A recent New Mexico statute 
prohibits labor of male employees in mercantile establishments more 
than eight hours in a day or forty-eight hours in a week of six days. 
The appellee was charged in the county court with the violation of 
this statute. From an order of that court quashing the information, 
the State of New Mexico appealed. Held, that the statute in ques- 
tion was unconstitutional as violating the due process clause of the 
Fourteenth Amendment of the Federal Constitution, as well as a 
similar clause in the New Mexico State Constitution. State v. 
Henry, 25 P. (2d) 204 (N. M. 1933). 

The right to make contracts with relation to his business is part 
of the liberty of the individual, protected by the Fourteenth Amend- 
ment of the Federal Constitution. This includes the right to pur- 
chase or sell labor. Lochner v. New York, 198 U. S. 45, 25 Sup. 
Ct. 539, 49 L. ed. 937 (1905) ; Adkins v. Children’s Hospital, 261 
U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785, 24 A. L. R. 1238 (1923). 
The police power is an attribute of sovereignty, possessed by every 
sovereign state, and is a necessary attribute of every civilized gov- 
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ernment. Jn re Jacobs, 98 N. Y. 98, 50 Am. Rep. 636 (1885). 
This police power is the general power of the state to prescribe reg- 
ulations to promote the health, peace, morals, education and good 
order of the people, and to legislate so as to increase the industries 
of the state, develop its resources, and add to its wealth and pros- 
perity. Bell’s Gap Ry. Co. v. Commonwealth of Pennsylvania, 134 
U. S. 232, 238, 10 Sup. Ct. 533, 33 L. ed. 892 (1889). Where public 
interest is involved, preferment of that interest over the individual’s 
property interest is the distinguishing characteristic of the police 
power. Miller v. Schoene, 276 U. S. 272, 48 Sup. Ct. 246, 72 
L. ed. 568 (1928). 

The present case is another link in a long chain of cases which 
attempt to define the boundary between these two conflicting prin- 
ciples. The problem of defining such a boundary has been recog- 
nized since very shortly after the passage of the Fourteenth Amend- 
ment, Slaughter House Cases, 16 Wall. 36, 62, 21 L. ed. 394 (U. S. 
1872). The difficulty of reconciling these two “ironclad” principles 
has been repeatedly emphasized. Bell’s Gap Ry. Co. v. Common- 
wealth of Pennsylvania, supra; Lochner v. New York, supra; 
Mutual Loan Co. v. Martell, 222 U. S. 225, 32 Sup. Ct. 74, 56 
L. ed. 175 (1911); Butler v. Perry, 240 U. S. 328, 36 Sup. Ct. 
258, 60 L. ed. 672 (1916); Bertsch v. McBride, 58 F. (2d) 799 
(C, C. A. 6th, 1932). 


The development of the law in the specific field of the present case 
is an interesting illustration of the fact that the law must change 
to provide for changing economic conditions. In the regulation of 
hours of labor, women and children at first received much greater 
sympathy from the courts than did men. As early as 1876, the 
Massachusetts courts permitted the limitation of the employment of 
women and children to sixty hours per week. Commonwealth v. 
Hamilton Manufacturing Co., 120 Mass. 383 (1876). Until 1910, 
however, the law on this subject seemed to be a matter of individual 
preference for the courts of the various states. Wenham v. State, 
65 Neb. 394, 91 N. W. 421 (1902); State v. Buchanan, 29 Wash. 
602, 70 Pac. 52 (1902) (permitted limitation). Contra: Burcher v. 
People, 41 Colo. 495, 93 Pac. 14 (1907); Ritchie v. People, 155 
Ill. 98, 40 N. E. 454 (1895); People v. Williams, 189 N. Y. 131, 
81 N. E. 778 (1907). In 1910, the question was settled by the 
Supreme Court, holding that legislation limiting the hours of labor 
of women was valid. Muller v. Oregon, 206 U. S. 412, 28 Sup. 
Ct. 324, 52 L. ed. 551, 13 Ann. Cas. 957 (1908). Then followed 
a rush to the “band wagon.” Illinois and New York hastened to 
overrule their previous decisions. Ritchie & Co. v. Wayman, 244 
Ill. 509, 91 N. E. 695 (1910); People v. Schweinler Press, 214 
N. Y. 395, 108 N. E. 639 (1915). The law appears to be now 
universally accepted, that state regulation of the hours of labor 
of women is valid and constitutional. Radice v. New York, 264 
U. S. 292, 44 Sup. Ct. 325, 68 L. ed. 690 (1923). 

The limitation of the hours of labor of public service employees, 
working for, or on the behalf of the states or municipalities, has 
generally been held valid. The courts find a public interest involved 
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in such cases, which they feel justifies a more extensive exercise of 
the police power. Atkin v. Kansas, 191 U. S. 207, 24 Sup. Ct. 124, 
48 L. ed. 148 (1903); In re Ten-Hour Law for Street Ry. Cor- 
porations, 24 R. I. 603, 54 Atl. 602, 61 L. R. A. 612 (1902); Brad- 
ford v. State, 180 S. W. 702 (Tex. 1907); In re Broad, 36 Wash. 
449, 78 Pac. 1004, 70 L. R. A. 1011 (1904). But cf. Long Island 
Ry. Co. v. Department of Labor of the State of New York, 256 
N. Y. 498, 177 N. E. 17 (1931). Contra: Connally v. General 
Const. Co., 269 U. S. 385, 46 Sup. Ct. 126, 70 L. ed. 322 (1926) 
(uncertain terms of statute). Commonwealth v. Daniel O’Connell’s 
Sons, 183 N. E. 839 (Mass. 1933) (same). 

Another field was staked out in the encroachment upon perfect 
liberty for the individual in 1898, In that year, the Supreme Court 
held that employment in underground mines and unhealthful smelters 
might properly be limited to eight hours per day. Holden v. Hardy, 
169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780 (1898). The court 
in that decision made the interesting comment that “the law is a 
progressive science.” With respect to similar dangerous occupa- 
tions, this decision has been followed consistently, except in Colorado, 
where the court held that it was not bound by the decision of the 
Supreme Court, and held invalid an eight-hour law for underground 
workers. Jn re Morgan, 26 Colo. 415, 58 Pac. 1071 (1899). 

In dealing with workers in more general groups, the courts have 
looked with fear and suspicion upon any statutes attempting to 
regulate the hours of labor. An eight-hour law for mechanics and 
laborers was held unconstitutional as an attempt to prohibit “harm- 
less acts which do not concern the health, safety and welfare of 
society.” Low v. Rees Printing Co., 41 Neb. 127, 59 N. W. 362 
(1894). By the narrow margin of a five to four decision, the Su- 
preme Court held that the hours of labor of bakers in New York 
State were not subject to regulation. Lochner v. New York, supra. 
This decision, carrying two separate and very able dissenting opin- 
ions, threw the courts into great confusion. The problem appeared 
to involve a consideration of the particular occupation concerned. A 
statute having to do with bakers was promptly held invalid. State 
v. Miksicek, 225 Mo. 561, 125 S. W. 507 (1909). But a statute 
limiting the hours of labor in manufacturing establishments to ten 
hours per day was upheld, the court relying upon the dissenting 
opinions of the Lochner case for authority. State v. Lumber Co., 
102 Miss. 802, 59 So. 923 (1912). Later, a statute providing a 
nine-hour day for baggagemen was held to be unconstitutional. 
Commonwealth v. Boston & M. R. R., 222 Mass. 206, 110 N. E. 
264 (1915). 

Fortunately, the Supreme Court again entered the arena, this time 
with a more liberal attitude. A statute limiting the hours of labor 
in any mill, factory or manufacturing establishment to ten hours 
in any one day was held valid. This was true, in spite of a wage 
item, providing for extra pay at increased rates for any overtime. 
Bunting v. Oregon, 243 U. S. 426, 37 Sup. Ct. 435, 61 L. ed. 830 
(1917), Ann. Cases 1918 A, 1043. The limitation to mills, factories 
and manufacturing establishments was held not to be an unconstitu- 
tional discrimination. 
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The court in the present instance allegedly makes its finding on 
the question of due process, ignoring the question of discrimination. 
Yet, strangely enough, the long, elaborate opinion emphasizes the 
fact that the particular statute has to do only with employees in 
mercantile establishments. The court even goes so far as to suggest 
that the statute might receive a more cordial treatment, if it em- 
braced a wider field. The court readily recognizes the economic 
plight of the country, and the great danger caused by widespread 
unemployment. The principal objection found by the court is that 
this statute would not create sufficient additional employment to be 
a matter of “general welfare.” This suggestion of the court may 
point the way to more liberal decisions in this field in the future. 
It is certainly apparent to all that the “general welfare” of the 
country depends desperately upon an increase in employment. Ma- 
chinery has magnified the power of human labor to such an extent 
that employment for all can apparently be provided only by some 
limitation of the hours worked by each individual. A recent bril- 
liant dissenting opinion of Mr. Justice Brandeis recommends giving 
the states a freer rein in conducting economic experiments under their 
police power, to meet the rapidly changing social and economic con- 
ditions. New State Ice Co. v. Liebmann, 285 U. S. 262, 52 Sup. 
Ct. 371, 76 L. ed. 747 (1932). In their dissenting opinions, Mr. 
Justice Holmes, Mr. Justice Brandeis, and Mr. Justice Stone have 
long fought to establish firmly the principle that “a presumption of 
constitutionality of a state statute under the Fourteenth Amendment 
must prevail in the absence of some factual foundation for over- 
throwing the statute.” Tyson & Bros. v. Banton, 273 U. S. 418, 
47 Sup. Ct. 426, 71 L. ed. 718 (1927); Ribnik v. McBride, 277 
U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1928); Louisville Gas 
& Electric Co. v. Coleman, 277 U. §S. 32, 48 Sup. Ct. 423, 72 L. ed. 
770 (1928). 

A recent decision has apparently gone far in establishing that 
principle as the law. O’Gorman & Young v. Hartford Fire Ins. 
Co., 282 U. S. 251, 51 Sup. Ct. 130, 75 L. ed. 324 (1931). While 
this was a five to four decision, it may indicate that the present 
members of the Supreme Court are disposed to approach such a 
point more liberally than was formerly the practice. This would 
appear to strengthen the position of possible future cases having 
to do with the constitutionality of state statutes regulating hours of 
labor. See also: Hardware Dealers v. Gliden, 284 U. S. 151, 158, 52 
Sup. Ct. 69, 76 L. ed. 214 (1931); Lawrence v. State Tax Com- 
mission, 286 U. S. 283, 53 Sup. Ct. 488, 77 L. ed. 562 (1932). 

The curtailment of liberty to contract is not a new and shocking 
piece of tyranny where public welfare is concerned. The perfect 
liberty of the individual has always been required to yield to the 
public interest. Learned Hand, Due Process of Law and the Eight- 
Hour Day (1908) 21 Harv. L. Rev. 495. Eminent authorities in 
the legal profession have been pleading for many years for a more 
liberal attitude on the part of the courts, to meet changing condi- 
tions. Roscoe Pound, Liberty of Contract (1909) Yate L. J. 454; 
Felix Frankfurter, Hours of Labor and Realism in Constitutional 
Law (1916) 29 Harv. L. Rev. 353. For a more complete analysis 
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of this problem, see Harper, Due Process of Law in State Labor 
Legislation (1928) 26 Micu. L. Rev. 599, 763, 888. 

The question of Federal regulation of industry is a leading topic 
for discussion at the present time. That, however, is beyond the 
scope of this annotation. See Handler, The National Industrial 
Recovery Act (1932) XIX A. B. A. J., 440; Miller, Federal Reg- 


ulation of Hours of Labor in Industry (1933) 11 Tenn. L. Rev. 
247. N. T.B. 


ConsTITUTIONAL LAw—Equat ProTectIon—TAxaTION—STATE 
AND NATIONAL BAanxKs.—Alabama state bank, doing a general com- 
mercial and savings bank business brought suit at law to recover 
taxes paid under protest to a county tax collector. Shares of build- 
ing and loan associations, mortgage corporations, insurance com- 
panies and industrial banks in Alabama were either wholly exempt 
or taxed at a lesser rate than shares of state and national banks. 
Prior to this suit the United States District Court in the state had 
held the tax statute under which plaintiff state bank was taxed not 
valid as to national banks and as a result no similar tax was levied 
on national banks in substantial competition with plaintiff. From a 
judgment for defendant the state bank applied for writ of cer- 
tiorari which was granted. Held, that the classification of the state 
legislature was not arbitrary or wholly unreasonable and that state 
and national banks are not essentially the same when considered in 
connection with taxation. For these reasons the tax did not violate 
the equal protection clause of the 14th Amendment and was valid as 
to state banks though national banks might escape taxation altogether. 
Judgment affirmed. Union Bank and Trust Co. v. Phelps, 288 U. S. 
ht Sup. Ct. 321; 77 L. ed. 473 (Adv. ops.) 83 A. L. R. 1438 
(1933). 

The first of the two rules formulated in the instant case upholding 
separate tax classifications for state banks and building and loan 
associations etc. was followed six weeks later by the Supreme Court 
in upholding separate tax classifications for national banks and 
loan companies, finance and security companies, homestead and build- 
ing associations, etc. First National Bank of Shreveport v. Louisiana 
Tax Commission, 289 U. S. 60, 53 Sup. Ct. 511, 77 L. ed. 647 (Adv. 
ops.) (1933). 

The states are given power to tax shares of national banks within 
their limits subject to several exceptions including one that the tax 
imposed shall not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of such state 
coming into competition with the business of national banks. R. S. 
sec. 5219, 42 Stat. L. 1499 (1923) 12 U. S. C. § 366 (1926). 
Money is in competition where it is employed, substantially as in the 
loan and investment features of banking, in making investments, by 
way of loan, discount or otherwise, in notes, bonds or other securities 
with a view to sale or repayment and reinvestment. First National 
Bank v. Anderson, 269 U. S. 341, 46 Sup. Ct. 135, 70 L. ed. 295 
(1926); First National Bank v. Hartford, 273 U. S. 548, 47 Sup. 
Ct. 462, 71 L. ed. 767 (1927). The main purpose of Congress, in 
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fixing limits to state taxation on investments in the shares of national 
banks, was to render it impossible for the state, in levying such a 
tax, to create and foster an unequal and unfriendly competition, by 
favoring institutions or individuals carrying on a similar business 
and operations and investments of a like character. Mercantile Bank 
v. New York, 121 U. S. 138, 7 Sup. Ct. 826, 30 L. ed. 895 (1887) ; 
Des Moines National Bank v. Fairweather, 263 U. S. 103, 44 Sup. 
Ct. 23, 68 L. ed. 191 (1923); Roberts v. American National Bank, 
97 Fla. 411, 121 So. 554 (1929). The Court relied entirely on 
Ohio Oil Co. v. Conway, 281 U. S. 146, 50 Sup. Ct. 310, 74 L. ed. 
775 (1930) to settle the first question in the Union Bank case. The 
states have a wide discretion in the imposition of taxes when dealing 
with their proper domestic concerns, and not trenching upon the 
prerogatives of the national government or violating the guarantees 
of the Federal Constitution. The 14th Amendment, however, im- 
poses no iron rule of equality, prohibiting the flexibility and variety 
that are appropriate to schemes of taxation. Ohio Oil Co. v. Conway, 
supra, The classification must rest upon some ground of difference 
having a fair and substantial relation to the object of the legislation, 
so that all persons similarly circumstanced shall be treated alike. 
Royster Guano Co. v. Virginia, 253 U. S. 417, 40 Sup. Ct. 560, 64 
L. ed. 989 (1920) ; Louisville Gas Co. v. Coleman, 277 U. S. 32, 48 
Sup. Ct. 423, 72 L. ed. 770, (1928) ; Air Way Corporation v. Day, 
266 U. S. 71, 45 Sup. Ct. 12, 69 L. ed. 169 (1924); Schlesinger v. 
Wisconsin, 270 U. S. 230, 46 Sup. Ct. 260, 70 L. ed. 557 (1926). 
The question of what is “moneyed capital in competition” has been 
a difficult one for the courts. Most of the decisions concern national 
banks as in the First National Bank v. Louisiana Tax Commission 
case but the same considerations should be controlling in cases of 
state banks. National banks are guarded against discrimination by 
R. S. 5219; state banks are guarded against discrimination by state 
constitutional guarantees of uniformity and equality. Ordinarily 
state and national banks should be in the same tax class. City 
National Bank v. Paducah, Fed. Cas. No. 2743 (1877). The com- 
petition must be substantial to invoke R. S. 5219. Georgetown Nat. 
Bank v. McFarland, 273 U. S. 568, 47 Sup. Ct. 467, 71 L. ed. 779 
(1927). Although it is universally conceded that state and national 
banks are in substantial competition with each other there is great 
difference of opinion as to associations of the type mentioned in the 
two instant cases. For example, Justice Stone thinks the difference 
between banks dealing in short time loans and those dealing in long 
time loans is of little consequence in determining the question of 
competition. Georgetown Nat. Bank v. McFarland, supra. On the 
other hand former Justice Holmes believes the difference of great 
importance. Louisville Gas Co. v. Coleman, supra, at p. 41. Com- 
panies or associations similar to those under consideration in the 
instant cases have been held to be moneyed capital in substantial 
competition with either national or state banks. First Nat. Bank v. 
Anderson, 269 U. S. 341, 46 Sup. Ct. 135, 70 L. ed. 295 (1926) ; 
People ex rel. Hanover Nat. Bank v. Goldfogle, 234 N. Y. 345, 137 
N. E. 611 (1922); Bonaparte v. American-First Nat. Bank, 139 
Okla. 189, 281 Pac. 958 (1929) (private banks); Boise City Nat. 
7 
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Bank v. Ada County, 48 F (2d) 222 (D. C. Ida, 1931) (savings 
and loan, building and loan, mortgage loan and insurance com- 
panies); People ex rel. Pratt v. Goldfogle, 242 N. Y. 277, 151 N. 
E. 452 (1926) (farm loans and mortgages); Brotherhood Co-Op. 
Nat. Bank v. Hurlburt, 26 F (2d) 957 (D. C. Ore, 1928) (invest- 
ment and mortgage companies) ; Central Nat. Bank v. McFarland, 
20 F (2d) 416 (D. C. Kan., 1927) (mortgage loans); National 
Bank of Commerce v. King County, 153 Wash. 351, 280 Pac. 16 
(1929) (savings and mortgage associations); People ex rel. Title 
and Mortgage Guarantee Co. v. Burke, 253 N. Y. 93, 170 N. E. 505 
(1930) (Mortgage companies) ; People ex rel. Morris Plan Co. v. 
Burke, 253 N. Y. 85, 170 N. E. 502 (1930) (Morris Plan banks) 
Cf. Commercial Nat. Bank v. Custer County, (per curiam) 275 U. 
S. 502, 48 Sup. Ct. 155, 72 L. ed. 395 (1927) rev’g 76 Mont. 45, 
245 Pac. 259 (1926) (building and loan associations). The rapid 
growth of concerns engaged in particular phases of banking in the 
post-war period of prosperity caused the Supreme Court to look into 
the question of discrimination against national banks more carefully. 
And in First Nat. Bank v. Hartford, 273 U. S. 548, 47 Sup. Ct. 462, 
71 L. ed. 767 (1927) real estate mortgage and loan companies were 
held to be in substantial competition with national banks. See also 
Minnesota v. First Nat. Bank, 273 U. S. 561, 47 Sup. Ct. 468, 71 
L. ed. 774 (1927). On the other hand there are many cases which 
are authority for the statement that companies of the type involved 
in the instant cases are not in substantial competition with either 
national or state banks. Mercantile Nat. Bank v. New York, 121 
U. S. 138, 7 Sup. Ct. 826, 30 L. ed. 895 (1887) (savings banks and 
trust companies) ; Palmer v. McMahon, 133 U. S. 660, 10 Sup. Ct. 
324, 33 L. ed. 772 (1890) ; Jenkins v. Neff, 186 U. S. 230, 22 Sup. 
Ct. 905, 46 L. ed. 1140 (1902) (trust companies) ; Davenport Nat. 
Bank v. Board of Equalization, 123 U. S. 83, 8 Sup. Ct. 73, 31 L. ed. 
94 (1887); Aberdeen Bank v Chehalis County, 166 U. S. 440, 17 
Sup. Ct. 629, 41 L. ed. 1069 (1897) (savings bank deposits) ; Wel- 
fare Loan Society v. City of Des Moines, 205 Iowa 1400, 219 N. W. 
534 (1928); Universal Loan Corp. v. Board of Review, 205 Iowa 
1391, 219 N. W. 536 (1928) (small loan corporations) ; Redemp- 
tion Bank v. Boston, 125 U. S. 60, 8 Sup. Ct. 772, 31 L. ed. 689 
(1888) ; Head v. Board of Review, 170 lowa 300, 152 N. W. 600 
(1915) (insurance, trust and telephone companies); Hoenig v. 
Huntington Nat. Bank, 59 F (2d) 479 (C. C. A. 6th, 1932) rev’g. 
45 F (2d) 213 (D. C. Ohio, 1930) cert. den. 53 Sup. Ct. 93, 77 L. 
ed. 42 (Adv. ops.) (U. S. 1932) (building and loan associations, fi- 
nance and mortgage companies) ; First Nat. Bank v. Dawson County, 
66 Mont. 321, 213 Pac. 1097 (1923); Consolidated Nat. Bank v. 
Pima County, 5 Ariz. 142, 48 Pac. 291 (1897) (building and loan as- 
sociations). Building and loan associations might well be tax exempt 
or taxed at a lower rate than bank shares as a matter of public policy. 
Mercantile Nat. Bank v. Hubbard, 98 Fed. 465 (C. C. Ohio, 1899) ; 
Mayre v. Pierson, 171 La. 1077, 133 So. 163 (1931) Cf. Louisville 
Gas. Co. v. Coleman, supra; United States v. Cambridge Loan & 
Building Co., 278 U. S. 55, 49 Sup. Ct. 39, 73 L. ed. 180 (1928). 
Although the validity of the classification depends on the facts of 
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each case it seems quite possible that the instant cases show a tend- 
ency to desert the First Nat. Bank v. Hartford decision. If so, it is 
no doubt due to great changes in our banking structure since 1927. 
Up to the decision in the instant case state courts had on several 
occasions held that taxation of state banks at a higher rate than 
national banks was contrary to the requirement of uniformity set up 
by the particular state constitution. Commercial State Bank v. Wi- 
son, 53 S. Dak. 82; 220 N. W. 152 (1928); State Bank of Omaha 
v. Endres, 109 Neb. 753; 192 N. W. 322 (1923) ; Central National 
Bank v. Sutherland, 113 Neb. 126; 202 N. W. 428 (1925); State 
v. Mady, 83 Mont. 418; 272 Pac. 691 (1928); Security Savings 
Bank v. Board of Review, 189 Ia. 463; 178 N. W. 562 (1920); 
State Bank v. Board of Review, 91 Ala. 217; 8 So. 852 (1891) 
Cf. Com. v. Covington Nat. Bank, 7 Ky. Law Rep. 40 (1885). 
Only one state decision in which the facts were similar to the Union 
Bank case has held the equal protection clause of the 14th Amend- 
ment violated. Ashland County Bank v. Village of Butternut, 241 
N. W. 638 (Wis. 1932); 82 A. L. R. 865 (1933) Cf. Munn v. 
Des Moines Nat. Bank, 18 F (2d) 269 (C. C. A. &th, 1927). The 
Union Bank and Trust Co. decision seems to result in hardship to 
state banks. In deciding that state bank shares might be classified 
in a different category from the other forms of moneyed capital the 
Supreme Court seems to overrule the Alabama federal district court 
decision which enabled national banks to escape taxation for the time. 
Certainly it would seem that if state bank shares are not in the same 
class as the aforementioned moneyed capital, neither are national 
bank shares, assuming the state made an effort to put state and na- 
tional banks on the same tax footing as was the case here. The 
court is justified in finding that national and state banks are not 
essentially the same for tax purposes for the derivation of power to 
tax is distinct. The question of the existence of mutual competition 
and the question of permissible constitutional classification suggest 
two extremely different tests. Banks in actual competition might yet 
be permissibly classified separately for some other outside reason. 
Banks in competition are not necessarily bound together for purposes 
of tax classification. Until the case can be brought up again by state 
tax officials or express legislation can be enacted a difficult situation 
prevails. It is true national banks may be taxed for back years, as- 
suming the statute of limitations has not run, if the district court’s 
decision is reversed but this speculative possibility has been held in- 
sufficient to deny relief to a national bank in similar circumstances. 
Montana Nat. Bank v. Yellowstone County, 276 U. S. 499, 48 Sup. 
Ct. 331, 72 L. ed. 673 (1928). The Supreme Court of Alabama de- 
cided that the tax statute was still valid although it had been declared 
unconstitutional as to national banks. Cf. Pollock v. Farmer's Loan 
and Trust Co., 158 U. S. 601, 635; 15 Sup. Ct. 912, 39 L, ed. 1108 
(1895). They also declared the state constitution was not violated and 
on this point they are the final authority. The Supreme Court with its 
narrower jurisdiction, confined to Federal questions exclusively, was 
justified in affirming their decision. R 
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ConstiruTIONAL Law—Manpamus—Discretion—IpieE Act.— 
Relators, owners of land on the Virginia side of the Potomac River, 
had plans for a wharf approved by the Chief of Engineers. The 
National Capital Park and Planning Commission declared that cer- 
tain lands, including the river bed where it was proposed to build 
the wharf, were necessary for the development and protection of the 
George Washington Memorial Parkway. Relators seek a writ of 
mandamus to compel the Secretary of War to grant the desired 
permit for the construction of the wharf. Held, that the writ be 
denied, as the government, through its duly authorized agency, has 
declared that the bed of the river shall be devoted to a public purpose 
for the construction of the Parkway. United States ex rel. Great- 
house v. Dern, Secretary of War, 289 U. S. 352, 53 Sup. Ct. 614, 
77 L. ed. 790 (1933). 

The court, in its discretion, may refuse mandamus to compel the 
doing of an idle act, Turner v. Fisher, 222 U. S. 204, 209, 32 Sup. 
Ct. 37, 56 L. ed. 165 (1911); Wilson v. Blake, 169 Cal. 449, 147 
Pac. 129 (1915); or to give a remedy which would work a public 
injury or embarrassment. Duncan Townsite Co. v. Lane, 245 U. S. 
308, 38 Sup. Ct. 99, 62 L. ed. 309 (1917); Arant v. Lane, 249 
U. S. 367, 39 Sup. Ct. 293, 63 L. ed. 650 (1918). 


Congress, by statute, 46 Stat. L. 482 (May 29, 1930), authorized 
the establishment of the George Washington Memorial Parkway 
along the Virginia side of the Potomac River and authorized the 
National Capital Park and Planning Commission to occupy such 
land belonging to the United States as might be necessary for the 
development and protection of the Parkway. The United States, 
by virtue of the cession from the State of Maryland of the area 
constituting the present District of Columbia, has title to the Potomac 
River to high water mark on the Virginia side. Smoot Sand & 
Gravel Co. v. Washington Airport, 283 U. S. 348, 51 Sup. Ct. 474, 
75 L. ed. 1109 (1930); Marine Railway Co. v. United States, 257 
U. S. 47, 64, 42 Sup. Ct. 32, 66 L. ed. 124 (1921). As to the 
exact location of the high water mark, quere. To authorize the 
construction of the wharf would only increase the expense to the 
government of constructing the Parkway by the cost of destroying 
the wharf and by so much of the cost of the wharf as may be 
included in the just compensation to be awarded for its taking. 


B.S. 


CoNSTITUTIONAL LAaw—MortGAcEs—OBLIGATION OF CONTRACTS 
—Porice PowER—EMERGENCY—REDEMPTION FROM ForECLOSURE 
SaLE.—A statute of the State of Minnesota authorized the district 
courts, upon application of a mortgagor or his successor in interest, 
to extend the period of redemption in connection with foreclosure 
sales “for such additional time as the court may deem just and 
equitable but in no event beyond May Ist, 1935;” to withhold 
deficiency judgments for a like period; and to substitute judicial sales 
for the sales by advertisement stipulated in mortgages, provided the 
applicant paid the rental or income value determined by the court, 
or a reasonable part thereof, toward taxes, insurance, interest and 
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principal as ordered by the court. Minn. Laws 1933, c. 339. Mort- 
gagors’ property of the alleged value of $15,000 had been foreclosed 
by advertisement and sold to mortgagee for $3,700 before the en- 
actment of the statute. Mortgagors petitioned the district court for 
an extension of the period for redemption under the conditions and 
for the period provided in the statute. Mortgagee attacked the 
constitutionality of the statute on the grounds that it impaired the 
obligation of the mortgage contract and exceeded the proper exer- 
cise of the police power. Held, that the present economic emergency 
justifies the use of the police power to effect a change or temporary 
postponement of mortgagee’s remedy, if accompanied by proper safe- 
guards in favor of mortgagee, even though there results an impair- 
ment of the obligation of the mortgage contract. Blaisdell v. Home 
Building and Loan Association, 249 N. W. 334 (Minn. 1933), judg- 
ment in favor of mortgagor affd. on second appeal, 249 N. W. 893 
(Minn. 1933). 

For a discussion of the various types of mortgage moratory stat- 
utes passed since the beginning of the present economic depression, 
the principles applicable, and the judicial interpretations see (1933) 
1 Geo. Was. L. Rev. 500; see also (1933) 42 Yate L. J. 1036. 
So far, a majority of the courts which have considered such statutes 
have held them unconstitutional, on the grounds that they impaired 
the obligation of preéxisting contracts, Adams v. Spillyards, 61 S. 
W. (2d) 686 (Ark. 1933) (statute in effect abolishing deficiency 
judgments), and represented an unwarranted exercise of the police 
power. State ex rel. v. Klein, 249 N. W. 118 (N. D. 1933) (un- 
conditional one year statutory extension in redemption period under 
foreclosure sale); Life Insurance Co. of Virginia v. Sanders, 62 
S. W. (2d) 348 (Tex. Civ. App. 1933) (statute providing for con- 
tinuance by court until May 1, 1934, in foreclosure proceedings, and 
for temporary injunctions against foreclosure sales); cf. Milkint v. 
McNeeley, 169 S. E. 790 (W. Va. 1933) (statute extending time 
of redemption from tax sale held unconstitutional). An Oklahoma 
provision granting mortgagees an arbitrary stay of nine months in 
foreclosure proceedings was held invalid on the same grounds. State 
ex rel. v. Waterfield, 68 Okla. App. Ct. Rep. 130 (1933). 

The same case, however, following the principal case held consti- 
tutional a provision authorizing the judge to grant continuances for 
a period not to exceed two years within his discretion or if mortgagor 
complied with conditions intended to protect security. And where 
mortgage provided for foreclosure by action or advertisement, statute 
giving mortgagor unconditional instead of conditional power to make 
mortgagee foreclose by action did not impair the obligation of the 
contract. State ex rel. v. Circuit Court, 249 N. W. 631 (S. D. 
1933). A statute authorizing sheriffs to postpone foreclosure sales 
for ninety days did not substantially impair mortgagee’s remedy. 
State ex rel. v. Moeller, 249 N. W. 330 (Minn. 1933). 

The question as to whether under the police power the state may 
in an emergency impair the obligation of a contract is a timely one, 
but, as always, difficult of solution. The principal case contains a 
strong dissent at 249 N. W. 341. The case has been carried to the 
Supreme Court, which has set it for early hearing. F. H. W. 
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ConsTITUTIONAL Law—Pusiic Utinities—Poiice Power— 
EMERGENCY.—Defendant-appellant was convicted of violating an 
order of the New York State Milk Control Board under the pro- 
visions of Section 312, Sub-division (e) Agriculture and Markets 
Law (Consol. Laws c. 69). The order in question had fixed a mini- 
mum retail price for fluid milk of 9 cents per quart. Defendant- 
appellant sold two one quart bottles of milk and a loaf of “Italian 
bread” for 18 cents. Among the provisions of the act (Laws of 
1933, c. 153) under which the Milk Control Board was formed it 
is provided that a violation of a rule or order of the Board lawfully 
made is a misdemeanor punishable by not more than a year’s impris- 
onment, or not more than $100 fine or both. Held, that the pro- 
vision in the act regulating the milk business, authorizing a Milk 
Control Board to fix minimum wholesale and retail prices, was valid 
under the police power of the State and not unconstitutional under 
due process clauses as an unlawful interference with the right of a 
milk dealer to carry on business. People v. Nebbia, 262 N. Y. 259, 
186 N. E. 694, (1933). (Appeal noted to United States Supreme 
Court; hearing set for Dec. 4, 1933). 


Price fixing in the governmental field is supported by precedent. 
Munnz v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876). Whether a busi- 
ness has attained such public significance as to require regulation is a 
question of economic fact to be passed on in the first instance by the 
legislature of the state in which the situation has arisen. The con- 
stitutionality of the legislative enactment seeking to bring about a 
statutory regulation of a business is a subject for judicial inquiry. 
German Alhance Ins. Co. v. Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 
58 L. ed. 1011, (1914); Wolff Packing Co. v. Court of Industrial 
Relations, 262 U. S. 522, 43 Sup. Ct. 630, 67 L. ed. 1103, (1924) ; 
O’Gorman & Young v. Hartford Fire Ins. Co., 282 U. S. 251, 51 
Sup. Ct. 130, 75 L. ed. 324 (1931); for a particularly penetrating 
analysis of this subject see Rottschaefer, The Field of Governmental 
Price Control (1926) 35 Yate L. J. 438; also see Biklé, Judicial 
Determination of Questions of Fact Affecting the Constitutional 
Validity of Legislative Action (1924), 38 Harv. L. Rev. 6; also see 
Rabinowitz, The Kansas Industrial Court Act (1923) 12 Cat. L. 
Rev. 1; Note (1931) 5 Cin. L. Rev. 218. 


The production or sale of food or clothing is not subject to legis- 
lative regulation on the basis of a public use alone. New State Ice 
Co. v. Liebman, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 747 
(1932) ; Wolff Packing Co. v. Court of Industrial Relations, supra. 
The same is true in respect to the business of renting houses and 
apartments except to tide over great emergencies. Block v. Hirsch, 
256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865, (1921). Even with 
the emergency these statutes “went to the verge of the law.” 
Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 43 Sup. Ct. 158, 
67 L. ed. 322 (1922). 

The act in question was adopted after a thorough legislative in- 
vestigation of conditions, involving constant civil disorders, under 
which milk was produced and marketed in New York. It states that 
the milk business is one affecting public health and interest and that 
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an emergency exists in that producers are unable to realize costs of 
production on their product. Manley, Constitutionality of Regulat- 
ing Milk as a Public Utility (1933) 18 Corn. L. Q. 410; see note 
(1933) 42 Yate L. J. 1259. The act provides for the creation of a 
board of three members, with great powers, which ends March 31, 
1934. Among other things the board is required by the statute to 
fix by order the minimum wholesale and retail prices for milk han- 
dled within the state for fluid consumption, and in so doing to have 
in mind the amount necessary to yield a “reasonable return” to the 
producer and the milk dealer. Avowedly the measure is a temporary 
one to meet an existing emergency which confronts one of the chief 
industries of the state. 

It would appear that the regular gathering and distribution of 
milk could be “clothed with the public interest” to such an extent 
that price fixing could be resorted to as a temporary expedient to 
secure the “public health, safety and convenience” and to save the 
industry from destruction. Hitherto the regulation of milk produc- 
tion and distribution has been under sanitation laws, 1. e., “public 
health” only. In Stephenson v. Binford, 287 U. S. 251, 53 Sup. Ct. 
181, 77 L. ed. 203 (1932), legislation fixing rates of private contract 
carriers for hire was upheld. The avowed purpose of the legislation 
rested definitely upon the policy of highway conservation, whereas 
one of the chief purposes of the legislation was to save the common 
carriers from ruinous competition. 

Judge O’Brien’s very conservative dissent states, “The reasons 
for the enactment of this statute are not that charges are too high 
or that a monopoly exists but that they are too low and competition 
is too keen. The purpose is not to reduce the price, but to raise it. 
This policy constitutes an inversion of all recognized methods of con- 
stitutional regulation of private business. Such a business may not 
be converted into public business by legislative fiat.” 

Following Stephenson v. Binford, supra, and the reliance the New 
York Court of Appeals placed on Block v. Hirsch, supra, there is a 
strong probability that the United States Supreme Court will uphold 
this legislation. To do so would seem to be a logical development 
of the doctrine of Munn v. Illinois, supra, and was predicted by the 
vigorous dissent in that case. J. L. McC. 


CONSTITUTIONAL LAW—ScHOooLS—REGULATORY PowrER OVER 
Pupits — DELEGATION — DiscrETION.—A Nebraska school board 
adopted a regulation that the senior high school be a one-session 
school with a lunch period, during which no pupils should leave the 
school grounds except those who lived quite close by and produced 
the written request of their parents. An injunction was sought 
partly upon the grounds of interference with the prerogative of par- 
ents to prescribe diet and select food for their children. Held, that 
the regulation is valid in that it is a proper exercise of administrative 
power to control the pupils in the interests of public education, health, 
morals, and welfare while the pupils are under the care of and sub- 
ject to the jurisdiction of the school authorities. Richardson v. 
Braham, 249 N. W. 557; Haffner v. Braham, 249 N. W. 560 (Neb. 
July 3, 1933). 
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Subject to constitutional limitations the legislature has full power 
to enact laws as to the administration and regulation of public schools. 
Child Welfare Society v. School District, 220 Mich. 290, 189 N. W. 
1002 (1922); Flory v. Smith, 145 Va. 164, 134 S. E. 360 (1926). 
This power can be delegated to officers, boards, or agencies. Stinson 
v. Graham, 286 S. W. 264 (Tex. Civ. App. 1926); Princeton High 
School District v. Wyanet High School District, 314 Ill. 83, 145 N. 
E. 169 (1924). The parents’ natural right to the control of their 
children must give way to the primary right of the state in the inter- 
est of the welfare of the children. Tillman v. Walters, 214 Ala. 71, 
108 So. 62 (1925); Commonwealth v. Wormser, 260 Pa. 44, 103 
Atl. 500 (1918). Discretionary power so delegated must be exer- 
cised reasonably. Fertich v. Michener, 111 Ind. 472, 11 N. E. 605 
(1887) ; Wilson v. Board of Education, 233 Ill. 464, 84 N. E. 697 
(1908). Such discretionary power has been upheld even though it 
extended to control out of school hours and while the pupil was re- 
moved from the school grounds. Lander v. Seaver, 32 Vt. 114 
(1859) ; Deskins v. Gose, 85 Mo. 485 (1885); Wilson v. Board of 
Education, supra. The reported case falls well within such principles 
and is in accord with previous decisions on similar fact situations. 
Flory v. Smith, supra; Christian v. Jones, 211 Ala. 161, 100 So. 99 
(1924). A constitutional question should not ordinarily arise in the 
case of private schools and colleges. The parent and/or the pupil 
generally consent to reasonable regulation in the contract. Cf. People 
v. Wheaton College, 40 Ill. 186 (1866); Curry v. Lasell Seminary, 
168 Mass. 7, 46 N. E. 110 (1897); Gott v. Berea College, 156 Ky. 
376, 161 S. W. 204 (1913). As to colleges supported entirely or in 
part by appropriations from the public treasury, cf. the case of Pear- 
son v, Coale, 167 Atl. 54 (Md. 1933), annotated in (1933) 2 Geo. 
Wash. L. Rev. 98, infra. E. H. L. 


ConsTITUTIONAL Law — State CoLLEcCES AND UNIVERSITIES — 
Powers oF GOVERNING Boarps—MuiI.itTary TRAINING.—The Uni- 
versity of Maryland was created under the Morrill Act, 12 Srar. L. 
503 (1862), 7 U. S. C. 304 (1926), which provided that the pur- 
poses of such beneficiary universities should include instruction in 
military tactics. The university authorities required military train- 
ing of all physically fit students for a period of two years. Plaintiff 
enrolled for his first year and immediately refused to take military 
training, giving as a reason that his conscientious, religious convic- 
tions dictated that preparation for war was against the best interests 
of humanity. He was then suspended. Held, that the suspension 
was proper, since no statute forbade compulsory military training and 
the constitution provided for no exemption therefrom. Pearson v. 
Coale, 167 Atl. 54 (Md. 1933). 


Rules governing students at state institutions of higher learning 
are promulgated by the officials of the institutions acting under au- 
thority granted them in the acts of the legislature providing for 
such institutions. Consequently, the breadth of such authority is 
governed by the statute. State ex rel. Little v. University, 55 Kan. 
389, 40 Pac. 656 (1895); Miller v. Dailey, 136 Cal. 215, 68 Pac. 
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1029 (1902) ; Connell v. Gray, 33 Okla, 591, 127 Pac. 417 (1912) ; 
note L. R. A. 1914 B 319. 

Realizing the need for proper administrative control of higher 
education, the courts lean toward giving the officials wide authority 
under the statutory grant. As early as 1882, a court construed the 
statute creating a state university as not prohibiting the rule of the 
university authorities in question. State ex rel. Priest v. Regents of 
the University of Wisconsin, 54 Wis. 159, 11 N. W. 472 (1882). 
This theory of looking for express limitations on, rather than grants 
of power to, the officials, was applied in Rheam v. Board of Regents 
of the University of Oklahoma, 18 P. (2d) 535 (Okla. 1933). This 
last rule, though not expressly applied, appears to have been the 
basis of the decisions in West v. Board of Trustees of Miami Uni- 
versity and Miami Normal School, 41 Ohio App. 367, 181 N. E. 
144 (1931), commented on in (1932) 12 B. U. L. Rev. 670, and 
State ex rel. Weaver v. Board of Trustees of Ohio State University, 
126 Ohio 290, 185 N. E. 196 (1933). Such limitations should in- 
clude prohibition of discrimination against persons because of race 
or color. McCabe v. Atchison, Topeka and Santa Fe Railway Co., 
235 U. S. 151, 161, 162, 35 Sup. Ct. 69, 59 L. ed. 169 (1914). Cf. 
(1932) 1 Geo. Wasu L. Rev. 131. Nevertheless, in State ex rel. 
Weaver v. Board of Trustees, supra, it was held that equivalent 
rights will satisfy the requirements of this limitation. 

In North v. Board of Trustees of University of Illinois, 137 Il. 
296, 27 N. E. 54 (1891), students were required by a rule of the 
Board to attend nonsectarian religious exercises in the university 
chapel. Plaintiff was expelled for refusal to attend. Five years 
later he applied for mandamus to compel his reinstatement. Two 
judges held the action would not lie, solely for the reason that plain- 
tiff had not shown deprivation of something substantial to him; while 
the third judge, Wilkin, J., held further that the regulation was 
lawful under the state constitution, and that since the student was 
under the management of the university when he entered, he nec- 
essarily surrendered many of his individual rights. Twenty-four 
years later the United States Supreme Court, in the same vein as 
Wilkin’s, upheld (under the 14th Amendment) a Mississippi statute 
forbidding fraternities in the University of Mississippi. The Su- 
preme Court further said that the right to attend was conditional 
rather than absolute and that the state had control over its creature. 
Waugh v. Board of Trustees of the University of Mississippi, 237 
U. S. 589, 35 Sup. Ct. 720, 59 L. ed. 1131 (1915). This last type 
of regulation when enacted by the officials was, however, held void 
as unreasonable in State ex rel. Stallard v. White, 82 Ind. 278, 42 
Am. Rep. 496 (1882). Abridgment by fhe officials of constitu- 
tional or statutory rights will not be upheld. State ex rel. Little v. 
Regents, supra; Connell v. Gray, supra; Miami Military Institute 
v. Leff, 129 Misc. 481, 220 N. Y. S. 799 (1926). But Cf. State 
ex rel. Weaver v. Board, supra. If the regulations are reasonable 
under the statute, they are binding on all concerned. Connell v. 
Gray, supra; West v. Board of Trustees, supra, The courts will 
look to see what is reasonable under the statutory grant. State ex 
rel. Little v. Regents, supra; City of New Orleans v. Board of 
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Administrators of Tulane Educational Fund, 123 La. 550, 49 So. 
171 (1909) ; Connell v. Gray, supra. 

In administering the rules laid down by the officials, the latter must 
use their discretion, and arbitrary action must be remedied by man- 
damus. Jackson v. State, 57 Neb. 183, 77 N. W. 662 (1898) ; 
West v. Board of Trustees of Miami University, supra. Mandamus 
will not lie if discretion is honestly, but erroneously applied. Woods 
v. Simpson, 146 Md. 547, 126 Atl. 882, 883 (1924), noted in (1924) 
39 A. L. R. 1019. 

For views as to whether military training in colleges founded 
under the Morrill Act is mandatory or optional, see (1929) 24 ILL. 
L. Rev. 271 and (1931) 1 Ipano L. J. 90. 

For discussion of powers of public school authorities over stu- 
dents, see (1933) 2 Geo. Was. L. REv. 97. W. W. D., Jr. 


CoNnsTITUTIONAL LAW—VESTED RIGHTS—STATUTE OF LIMITA- 
TION—LEGISLATIVE REMOVAL OF Bar.—Plaintiff, a county in Ar- 
kansas, had established by judicial proceedings a preferred claim 
against the insolvent bank. At the time of the judgment it appeared 
that all claims against the bank had been filed and most of them al- 
lowed by the Bank Commissioner, who was acting as receiver. The 
Commissioner refused to pay the claim when demanded on the sole 
ground that the one-year period prescribed by statute for the presen- 
tation of claims had been extended until July 1, 1933 by No. 277 of 
the Acts of 1933. From an order of the lower court requiring imme- 
diate payment defendant appealed. Held, that Act No. 277 of the 
Acts of 1933 was unconstitutional as impairing a vested property 
right created at the expiration of the term prescribed by the statute 
of nonclaim. Wasson, Bank Com’r. v. State ex rel. Jackson, 60 S. W. 
(2d) 1020 (Ark. 1933). 

It is well settled that there is no vested right in a statute of limita- 
tion when the period has not expired. Mires v. Hogan, 79 Okla. 233, 
192 Pac. 811 (1920) ; U.S. v. American Exchange Irving Trust Co., 
43 F. (2d) 829 (N. Y. 1930). The cases involving an expired period 
of limitation are divided into at least two classes. Where title to real 
or personal property has been acquired by prescription, it cannot be 
divested by legislative act. Bicknell v. Comstock, 113 U. S. 149, 
5 Sup. Ct. 399, 28 L. ed. 962 (1885) ; Breckenridge Cannel Coal Co. 
v. Scott, 121 Tenn. 88, 114 S. W. 830 (1908). Where, with respect 
to other causes of action, however, an attempt is made by statute to 
remove the fallen bar of a statute of limitation, a sharp conflict of 
authority exists. One group of cases upholds such statutes on the 
broad ground that the statutes of limitation act only to cut off the 
remedy and that they are subject to retroactive change by the law- 
making power. Campbell v. Holt, 114 U. S. 620, 6 Sup. Ct. 209, 29 
L. ed. 483 (1885) ; McEldowney v. Wyatt, 44 W. Va. 711, 30 S. E. 
239, 45 L. R. A. 609 and note (1898); Herr, as Receiver, v. Schwa- 
ger, 45 Wash. 111, 258 Pac. 1039 (1927), Note (1928) 3 U. or 
Wasu. L. Rev. 54. A second group, representing the view followed 
by most of the states, declares such statutes unconstitutional on the 
theory that there is an inalienable right, similar to a property right, 
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to remain free from liability on an action once barred. Jreland v. 
Mackintosh, 22 Utah 296, 61 Pac. 901 (1900); Eingartner v. IIl. 
Steel Co., 103 Wis. 373, 79 N. W. 433 (1899); Heath v. Hazelip, 
159 Ky. 555, 167 S. W. 905 (1914). Still another group of cases 
rejects both of these propositions and follows an indefinite standard 
to sustain such statutes where the circumstances appeal strongly to 
the prevailing views of justice. Danforth v. Groton Water Co., 178 
Mass. 472, 59 N. E. 1033 (1901); Dunbar v. Boston & P. R. Corp., 
181 Mass. 383, 63 N. E. 916 (1902) ; Robinson v. Robins Dry Dock 
and Repair Co., 238 N. Y. 271, 144 N. E. 579 (1924); note (1924) 
36 A. L. R. 1316. See also (1924) 24 Cor. L. Rev. 803, (1925) 19 
o-212 355, (1925) 9 Minn. L,. Rev. 153, and (1925) 10 Corn. 

In the principal case the court relied summarily on a previous 
Arkansas decision, Rhodes v. Cannon, 112 Ark. 6, 164 S. W. 752 
(1914), which in turn relied without argument on Couch v. McKee, 
6 Ark. 484 (1846). The decision in the latter case was based on the 
theory that a bar of a statute of limitation constitutes a vested right 
equivalent to a discharge of the obligation. Reliance on such a 
theory, however, seems inconsistent with the same court’s statement 
in Hill v. State, 23 Ark. 604 (1861), to the effect that the general 
statute of limitation applies only to the remedy. It has been sug- 
gested, by way of obiter dictum, that a distinction should be made 
between general statutes of limitation and statutes of nonclaim: that 
retroactive changes removing a bar created by the former only should 
be allowable. Bradford v. Shines, 13 Fla. 393 (1870). A number 
of cases have attempted to define the distinction where other ques- 
tions were involved. Hill v. State, supra; Pullman v. Pullman, 10 
Fed. 53 (W. D. Tenn. 1881) ; Security Trust Co. v. Black River Nat. 
Bank, 187 U. S. 211, 23 Sup. Ct. 52, 47 L. ed. 147 (1902). Unless 
the nonclaim statute does more than limit the time for filing claims 
the distinction seems not to affect the present question. Here a non- 
claim statute was involved, but the court obviously did not consider 
the point to be material. 

The principal case follows earlier state decisions with little con- 
sideration of their merits or of public policy and destroys the efforts 
of the Arkansas legislature to change the state’s bank liquidation pro- 
cedure in the face of the banking crisis of early 1933. ~ A.C. J. 


Courts—PoweER oF JUDICIARY—ADMISSION To THE Bar.—An 
applicant for the State Bar appeared before the Bar Examining Com- 
mittee, took the required examination, and passed. The Committee 
subsequently refused to certify his name to the Court for admission 
to the Bar on the ground that the applicant was not a graduate of a 
law school approved by the Committee, which was a necessary pre- 
requisite to examination, and that the applicant had been permitted 
to take the examination as the result of a mistake of fact made by 
the Committee. Held, that the Committee did not exceed its powers 
or act unreasonably in designating the schools approved by the Coun- 
cil of the American Bar Association on Legal Education and Admis- 
sion to the Bar, as its own approved schools. Jacob Rosenthal v. 
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State Bar Examining Committee, 116 Conn. 409, 165 Atl. 211 
(1933). 

The power of the judiciary over admission to the Bar has long 
been generally recognized both in England and the United States. 
Its source in England was by grant from the sovereign with statu- 
tory confirmation. In this country provision for it was incorporated 
in the first Constitution of New York in 1777 and subsequently rec- 
ognized in the same state by statute. Judiciary Law, p. 88, subd. 2. 
Even where neither constitutional nor statutory provision has been 
made, it is generally held that the power is inherent in the courts. 
In re Day, 181 Ill. 73, 54 N. E. 646 (1899); People v. People’s 
Stocks Yards State Bank, 344 Ill. 462, 176 N. E. 901 (1931); Jn 
re Opinion of the Justices, 279 Mass, 607, 180 N. E. 725 (1932). 
The Federal courts have always recognized that the judiciary has 
=< control. Ex Parte Secombe, 19 How. 9, 15 L. ed. 565 (U. S. 
1857). 

The Rosenthal case illustrates probably the extreme to which a 
court has gone in, in effect, delegating its power. The delegation, 
however, seems justified and merely relieves the court and, in turn, 
the Bar Examining Committee of an administrative burden which 
neither is usually prepared or expected to assume and does not de- 
tract from the right of the court to exercise the ultimate control and 
revoke the power delegated whenever it sees fit. 

As to the question whether the power over the Bar is vested ex- 
clusively in the courts the authorities are not in absolute accord al- 
though it seems to be the generally accepted view that the power to 
admit carries with it the power also to suspend or disbar from prac- 
tice. In re Application to Discipline, No. C-2981 (E. D. N. Y. June 
28, 1933) ; People v. Culkin, 248 N. Y. 465, 162 N. E. 187 (1928) ; 
In re Greathouse, 248 N. W. 735 (Minn. May 5, 1933). The power 
of the legislature to compel the admission to the bar of persons who 
have not complied with the requirements exacted by the courts has 
been more frequently denied than affirmed. In re Day, supra; 
Splane’s Petition, 123 Pa. 527, 16 Atl. 481 (1889); In re Cooper, 
22 N. Y. 67 (1860). Furthermore, the present definite trend is to 
clothe the courts exclusively with this power. Three additional 
states have during 1931 vested the State Supreme Court with it. 56 
REPORTS OF THE AMERICAN BAR AssociATION (1931) 31. 

The “diploma privilege” whereby graduation from certain desig- 
nated law schools has of itself entitled the holder of a diploma to 
admission to the Bar has been recently curtailed in Texas by modifi- 
cation of Supreme Court rules and abolished in Utah under author- 
ity of the Supreme Court. 57 Reports oF THE AMERICAN BAR 
AssociaTIOn (1932) 67, 654, 655. On the other hand the Supreme 
Court of Wisconsin recently held a statute published April 7, 1933, 
requiring admission to the Bar of all persons presenting diplomas 
from certain approved law schools constitutional except as to those 
receiving diplomas before passage of the act. In re Admission of 
Certain Persons to Bar, 247 N. W. 878 (Wisc. 1933). That even 
the courts of that state recognize the ultimate power of the judiciary 
over members of the Bar, however, is well illustrated by a decision 
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of the same court in 1928 which held invalid a legislative act rein- 
stating to the Bar an attorney at law. One of the reasons given for 
invalidating the statute was that it encroached upon the inherent 
power of the court. State v. Cannon, 196 Wisc. 534, 221 N. W. 603 
(1928). In Kansas the Supreme Court has, without legislative as- 
sistance, recently adopted a rule providing that “from and after June 
1, 1936, the applicant (for the Bar) shall show in addition to equiva- 
lent of a four-year high school course the equivalent of three years 
in a general college course.” 57 REPoRTS OF THE AMERICAN BAR 
AssociaTIOn (1932) 655. 

While there are apparently no recent decisions denying that the 
power rests with the courts, legislatures have often prescribed various 
general qualifications for applicants. A recent example is a provision 
of the California State Bar Act making citizenship a prerequisite to 
admission to the Bar which was held not to discriminate against 
aliens in violation of the Fourteenth Amendment. Large v. State 
Bar of California, Cal. Sup. Ct. No. L. A. 14033 (June 19, 1933). 
Few states hold these enactments to be encroachments on the rights 
of the judiciary but dismiss the question by saying, as in State v. 
Cannon, supra, that “courts will defer to reasonable legislative regula- 
tion, but this deference is one of comity or courtesy, rather than an 
acknowledgment of power,” and in Jn re Greathouse, supra, that 
“to avoid friction between the departments of government. ..courts. .. 
have generously acquiesced in all reasonable provisions relating to 
qualifications enacted by the legislatures.” For a complete discussion, 


see J. K. Cheadle, Inherent Power of the Judiciary Over Admittance 
to the Bar (1932) 7 Wasn. L. Rev. 318. C. W. W. 


FrepERAL CourTts—EvipENCE—RIGHT OF JUDGE TO COMMENT ON. 

Andrew Quercia was convicted of violating the Narcotic Act, 26 
U.S. C. § 692. At the trial, in charging the jury, the court stated 
that any expression of opinion by the court as to the facts was not 
binding and should be disregarded if the jury did not agree with it. 
The court ruled as a matter of law that if the jury believed the evi- 
dence for the government, it might find defendant guilty. The court 
then called the attention of the jury to the fact that defendant had 
wiped his hands during testimony and stated, “It is a rather curious 
thing but that is almost always an indication of lying. Why it should 
be so, we don’t know but that is the fact. I think that every single 
word that man said, except when he agreed with the Government’s 
testimony, was a lie.” To this charge the defendant excepted. Held, 
that the judge’s charge in effect was an addition to and a repudiation 
of the evidence rather than an analysis of it as an aid to the jury 
in reaching the truth and therefore constituted prejudicial error 
which was not cured by his previous statements. Quercia v. United 
States, 53 Sup. Ct. 698, (U. S. 1933), rev’g 62 F. (2d) 746, (C. C. 
A. 1st, 1933). 

In the federal courts the right of trial as it existed at the common 
law is preserved. In submitting the case to the jury, the judge is 
empowered whenever he thinks it necessary to assist the jury in 
arriving at a just conclusion, to explain and comment on the evi- 
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dence, calling their attention to parts he considers important. He 
may express his opinion upon the facts provided he makes it clear 
to the jury that all matters of fact are submitted to their determina- 
tion. Vicksburg & Meridian R. R. Co. v. Putnam, 118 U. S. 545, 
7 Sup. Ct. 1, 30 L. ed. 257 (1886); Capital Traction Co. v. Hof, 
174 U. S. 1, 19 Sup. Ct. 580, 43 L. ed. 873 (1899); Patton v. 
United States, 281 U. S. 276, 50 Sup. Ct. 253, 74 L. ed. 854 (1930). 
In a majority of the states, however, this common law privilege of 
commenting on the evidence has been generally abrogated. Where 
there is an issue as to the existence of certain facts the judge should 
refrain from giving expression to any opinion affirming or denying 
their existence and it is error for the court to instruct the jury that 
the evidence tends to prove such facts. Slagle v. Amos, 111 Okla. 
71, 238 Pac. 445 (1925); United Rys. v. Carneal, 110 Md. 211, 
72 Atl. 771 (1909); Metropolitan Life Insurance Co. v. Howle, 68 
Ohio St. 614, 68 N. E. 4 (1903). For a list of the states and their 
holdings on this question see (1931) 30 Micu. L. Rev. 1303. But, 
as held in the instant case, practice in the federal courts does limit 
this privilege of the judge to comment on the facts. Deductions and 
theories not warranted by the evidence should be studiously avoided. 
Starr v. United States, 153 U. S. 614, 14 Sup. Ct. 919, 38 L. ed. 
841 (1894). Comments without supporting testimony are not per- 
mitted to go to the jury with the great weight which attaches to 
intimations of opinion from the judge. Mullen v. United States, 
106 Fed. 892, (C. C. A. 6th 1901). A trial judge should hesitate 
in expressing his opinion on the guilt of a respondent in a criminal 
case though he may be permitted to give his opinion on the evi- 
dentiary facts. Argumentative discussions on the effect of evidence 
as proof, or the inference to be drawn from the acts of witnesses, or 
of the respondent in a criminal case, are universally recognized as 
out of place from the bench. Malaga v. United States, 57 F. (2d) 
822, (C. C. A. Ist, 1932). The federal rule is desirable but demands 
judicious conduct on the part of the judge commenting on the evi- 
dence. Cf., Hale v. Crawford, 65 F. (2d) 739 (C. C. ae st Xe 

. M.S. 


IncomE Tax—TrapvING WITH THE ENEMY AcT— ENEMY 
ALIEN’s INTEREST IN PropeRTY HELD By ALIEN PRoPERTY CUSTO- 
DIAN.—During the war the Alien Property Custodian seized certain 
stocks and bonds of an enemy alien who died shortly thereafter. In 
1928 the securities were returned to decedent’s administrator and 
were immediately sold by him. In making the estate’s income tax 
return he valued the property as of the date received from the Cus- 
todian as a basis for determining taxable profit. Commissioner of 
Internal Revenue brought suit for additional taxes. Held, that the 
proper “base” was the value of the property at the time of the alien’s 
death. Commissioner of Internal Revenue v. Stearns, 65 F. (2d) 371 
(C. C. A. 2d, 1933). 

During the World War the Alien Property Custodian obtained 
title to the property of enemy aliens, after proper determination as to 
the status of the owner, by issuing a demand for same. THE TRADING 
Wir THE Enemy Act, §§ 7 and 12, 40 Srar. L. 416 and 423 
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(1917) ; Stohr v. Wallace, 255 U. S. 293, 41 Sup. Ct. 239, 65 L. ed. 
604 (1921); Kahn v. Garvan, 263 Fed. 909 (S. D. N. Y. 1920); 
Garvan v. Marconi Wireless, 275 Fed. 486 (N. J. 1921). 

Upon seizure of such property, the enemy alien was, seemingly, 
divested of every enforceable right, title and interest therein, legal 
and equitable, regardless of the termination of the war, excepting 
such rights as might subsequently be given by acts of Congress. 
THE TrapInNc WITH THE Enemy Act, § 7 (c) 40 Start. L. 1020 
(1918), §9 40 Srar. L. 419, 420 (1917), § 12 40 Srart L. 423, 424 
(1917); U.S. v. Chemical Foundation, 272 U. S. 1, 47 Sup. Ct. 1, 
71 L. ed. 131 (1926); Bendit’s Will, 214 App. Div. 446, 212 N. Y. 
Supp. 526 (1925); Crone v. Southerland, 62 App. D. C. 16, 63 F. 
(2d) 895 (1933); Sturcher v. Southerland, 19 F. (2d) 999 (N. Y. 
1927). See Zollman, The Return of Property by the Alien Property 
Custodian (1923) 21 Micu. Law Rev. 277. 

It seems to have been rather generally believed that, in pursuance 
of honorable conduct among nations, the property should be returned 
to its former owners at the end of the war. See Lafferty, Should 
America Return Private German Property? (1920) 15 Iu. Law 
Rev. 79; Cohen, The Obligation of the United States to Return 
Enemy Alien Property (1921) 21 Cot. Law Rev. 666. 

It did not necessarily follow, from such belief, that the required 
legislation would be enacted. Under the TREATY oF VERSAILLES, 
England credited the amount of the proceeds of property in the hands 
of the British Public Trustee, formerly belonging to German Na- 
tionals, to the German Government on account of payment of repara- 
tions inclusive of claims of injured British citizens. See Southerland 
v. Wickey, 133 Ore. 266, 289 Pac. 375, 378 (1930); THe TREATY 
oF Peace Orper, 1919, Statutory RULES AND Orpers, 1919, No. 
1517; Roxburgh, German Property in the War and the Peace (1921) 
37 Law Quart. Rev. 46; Farrer, The Forfeiture of Enemy Private 
Pre-War Property (1921) 37 Law Quart. REv. 218 and 337. 

Under the Federal Income Tax Acts, if property devolves to an 
estate from the decedent, and is sold by the administrator, the profit 
derived, taxable as income, is the amount by which the proceeds of 
such sale exceeds the reasonable market value of the property at the 
time of decedent’s death. 45 Strat. L. 819 (1928); 26 U. S. C. 
Supp. VI, § 113 (a) (5) (1932); Commissioner v. Stearns, supra. 
Cf. Bingham v. Long, 249 Mass. 79, 144 N. E. 77 (1924). 

In 1928, as part of legislation returning property to former enemy 
aliens, § 9 of the TRADING WITH THE ENEMy AcT, was amended to 
provide that, in event of death of the former owner, of property in 
the hands of the Custodian, such property, or the proceeds thereof, 
should devolve as if it had never been seized. This proviion, seem- 
ingly, could be held to vest an inheritable interest in the enemy nunc 
pro tunc as of date of seizure. Sec. 24 was amended at the same 
time to provide that the Custodian should pay estate and income 
taxes upon the property held, to be “computed in the same manner 

as though the money or other property had not been seized 
by or paid to the Custodian.” ‘This provision would seem to 
be some evidence of Legislative intent to the effect that the interest 
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so related back should serve as a valuation basis for purposes of 
taxation. § 9 (d and g), 45 Srar. L. 271; § 24 (b), 45 Srar. L. 


_ 276; Chemische Fabrik Von Heyden Aktiengesellchaft v. Tait, 58 F. 


(2d) 814 (D. C. 1932), aff'd in 64 F. (2d) 295 (C. C. A. 4th 1933). 
See Commissioner v. Stearns, supra, 374, 375. 

Upon examination of the Act, it is difficult to see how any vested 
rights could be disturbed by relating a property interest back to date 
of seizure. In any event, in this connection, to do so would seem 
no worse than to declare such interest to have actually existed from 
such time. § 9 (g), supra; § 30, 45 Strat. L. 275 (1928); § 9 (a), 
42 Strat. L. 1511 (1923); proviso following § 9 (b) (11), 42 Srar. 
L. 1513 (1923); § 9 (m, n, o, p), 45 Star. L. 272 (1928). (Act 
as amended with historical notes, 50 U. S. C. A. Appenpix.) (Cf. 
SETTLEMENT OF War Cxiaims Act oF 1928, 45 Star. L. 254. 

There appears to be one objection to relating the interest back, 
however, in the fact that it might encourage optimists to sue upon 
“causes” seemingly extinguished by decisions prior to 1928. It is 
believed that such suits, if any, would be groundless for the reason 
that the relating back would rest primarily upon the narrow terms of 
legislative fiat rather than upon fiction. 

It is suggested, therefore, that in the case of an administrator’s 
sale of property, which was in the hands of the Custodian at the time 
of the alien’s death, the value of the property at such time might 
properly be taken to be the “base” upon which to compute taxable 
profit, whether or not the alien actually had any right in the property 
at that time. Eg. E. &. 


INTERNATIONAL LAW—JURISDICTION OF FEDERAL CourTs TO 
PUNISH OFFENSES COMMITTED ON AMERICAN VESSELS IN ForEIGN 
Ports—MurDER ON THE Conco.—On February 3, 1930, Santos 
Flores struck and killed one John Woolford while the two were 
aboard the U. S. S. Padnsay at the port of Matadi, 250 miles inland 
from the ocean on the Congo River. Both were American citizens. 
Flores was returned to the United States and indicted in the Eastern 
District of Pennsylvania for murder committed “within the admiralty 
and maritime jurisdiction of the United States of America.” His 
demurrer to the jurisdiction was sustained by the District Court. 
The government appealed directly to the Supreme Court (under 
authority conferred by the Act of March 2, 1907, c. 2564, 34 Srar. 
L. 1264, 18 U. S. C. § 682 (1926), and section 238 of the JupicraL 
Conk, as amended by Act of February 13, 1925, 28 U. S. C. § 325 
1926). Held, that the offense committed was within the admiralty 
and maritime jurisdiction of the United States and that the federal 
courts have jurisdiction. United States v. Flores, 53 Sup. Ct. 580 
(U. S. 1933). 

Article I, Sec. 8, cl. 10 of the United States Constitution confers 
upon Congress the power to define and punish felonies committed 
upon the high seas. Article III, Sec. 2 extends the judicial power 
to all cases of amdiralty and maritime jurisdiction. Pursuant to 
these Congress passed the following statute, under which the indict- 
ment of Vans was brought, “The crimes and offenses defined in 
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this chapter shall be punished as herein prescribed: First, when com- 
mitted upon the high seas or on any other waters within the ad- 
miralty and maritime jurisdiction of the United States and out of 
the jurisdiction of any particular state ” CRIMINAL Cope, Act 
of March 4, 1909, c. 321 Sec. 272, 35 Stat. L. 1088, 1142, 18 U. 
S. C. § 451 (1926). 

Federal courts have jurisdiction over civil causes arising upon any 
of the navigable waters within the United States. The Genesee 
Chief, 12 How. 443, 13 L. ed. 1058 (U. S. 1851). The individual 
states, however, still retain criminal jurisdicton over offenses com- 
mitted on waters within their limits. United States v. Bevans, 3 
Wheat. 336, 4 L. ed. 404 (U. S. 1818). But if the offense occurs 
within the limits of a territory rather than a state the United States 
courts will take cognizance. Wynne v. United States, 217 U. S. 234, 
30 Sup. Ct. 447, 54 L. ed. 748 (1910). 

The “high seas,” over which federal tribunals exercise jurisdiction, 
include the open ocean, United States v. Holmes, 5 Wheat. 412, 
5 L. ed. 122 (U. S. 1820); the great lakes, United States v. Rodg- 
ers, 150 U. S. 249, 14 Sup. Ct. 109, 37 L. ed. 1071 (1893); the 
Mediterranean, United States v. Rodgers, supra, and Long Island 
Sound, United States v. Jackalow, 1 Black 484, 17 L. ed. 225 (U. 
S. 1862). Not included is the harbor of a foreign port, Matthews 
v. United States ex rel. Maro, 27 F. (2d) 518 (C. C. A. 3d, 1928) ; 
a foreign river, United States v. Wiltberger, 5 Wheat. 76, 5 L. ed. 
37 (U. S. 1820). 

But the “admiralty and maritime jurisdiction” embraces offenses 
committed on a foreign river. United States v. Flores, supra. It is 
therefore of vital importance to bring the indictment under the right 
doctrine. In the Maro case, supra, defendant killed a fellow Amer- 
ican citizen on a United States vessel at Leghorn, Italy. The indict- 
ment alleged that the crime was committed on the high seas, and a 
demurrer was sustained, If it had been alleged that the crime took 
place within the admiralty and maritime jurisdiction, instead of on 
the high seas, the facts in the case would have been identical with 
those in United States v. Flores, in which the demurrer was over- 
ruled by the Supreme Court. 

The principal case is one of concurrent jurisdiction, for it is 
admitted that Belgium, in whose Congo Matadi lies, could have taken 
cognizance had it desired to do so. Waildenhus’ Case, 120 U. S. 1, 
7 Sup. Ct. 385, 30 L. ed. 565 (1886). The Supreme Court states 
that that is no objection to a like jurisdiction in the United States 
courts. Pp. FP. H. 


INTERSTATE COMMERCE—CLASSIFICATION OF CARRIERS AS INTER- 
URBAN ELectTRic RaAiLwAys—EsTopPeL OF INTERSTATE COMMERCE 
Commission By INacTION.—The INTERSTATE CoMMERCE Act for- 
bids any common carrier by railroad “‘except a street, suburban, or 
interburban electric railway which is not operated as a part of a 
general steam railroad system” to issue securities without permis- 
sion of the Interstate Commerce Commission, 41 Stat L. 494 
(1920) 49 U. S. C. § 20a (1926). The Chicago North Shore 


Railroad has 30% of its mileage within cities, derives 90% of its 
8 





a 
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revenue from local passenger and freight traffic and incidentally 
cooperates with steam railroad systems by selling through passenger 
tickets and handling interchange freight from which it derives 9% 
of its revenue. Seventy-eight per cent of the freight is interchange. 
At the request of the Interstate Commerce Commission, the United 
States attempted to enjoin the issuance of securities without first 
obtaining its approval. Held, that the Chicago North Shore is an 
interurban electric railway within the meaning of the Act. U. S. v. 
Chicago N. S. & M. R. Co., 53 Sup. Ct. 245 (U. S. 1933). 

Street and interurban railways have often been distinguished from 
steam railroads in statutes. ANN. Cas. 1913 C 579. The basis for 
distinction has not been the motive power or the physical placing of 
the tracks but rather the character of the service rendered. For 
example, in Detroit v. Detroit Manufacturer's R. R., 149 Mich, 530, 
113 N. W. 365 (1897) a railroad with tracks on city streets prin- 
cipally used to carry freight from manufacturers to a steam railroad 
and not for local passenger traffic was properly held a railroad and 
not a street railway. Physically the road appeared to be a street 
railway but the character of its service was that of a steam railroad. 
Acc. Sparks v. Philadelphia & C. R. Co., 212 Pa. 105, 61 Atl. 881 
(1905). South & N. A. R. Co. v. Highland Ave. B. & R. Co., 
119 Ala. 105, 24 So. 114 (1898); McDonald v. Union Freight R. 
Co., 190 Mass. 123, 76 N. E. 656 (1906). In construing section 1 
(18) of the Interstate Commerce Act, which uses the same terms 
to except interurban electric railways, the Supreme Court adopted 
the test of substance rather than form to distinguish an interurban 
electric railway from a steam railroad. Piedmond & Northern Ry. 
Co. v. Interstate Commerce Commission, 286 U. S. 299, 52 Sup. Ct. 
541, 76 L. ed. 1115 (1932). In this case an electric railroad doing 
90% of its business in interchange freight and only 7% of its busi- 
ness in local freight and passenger traffic was held not excepted 
from the Act. Two possible bases for this holding exist. First, that 
the railroad was an interurban electric railway, but that since sub- 
stantially all of its business was transacted for other steam railroads, 
it was in fact operated as a part of a steam railroad system. Or, 
that since the character of the business was that of a steam railroad, 
the railroad was not an interurban electric railway. The latter was 
indicated as the controlling basis in the opinion of the instant case. 
On either basis, the decision seems correct since the Piedmont rail- 
road had certainly become more like a railroad than an jnterurban 
electric railway. 

In deciding the instant case, the Supreme Court gave two reasons 
for excepting the Chicago North Shore from the jurisdiction of the 
Commission, so far as its security issues are concerned. First, that 
it was an interurban electric railway under the authority of the 
Piedmont case, since its traffic was predominantly local passenger 
traffic. For the second reason, the Court charged the Commission 
with notice of the statistical reports of securities issued and held that 
the failure to contest the issuance of securities, issued from time 
to time since March 1, 1920, amounted to an administrative construc- 
tion that section 20a was not applicable to the Chicago North Shore. 
Since there were some $38,000,000 of securities outstanding, the 
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court was unwilling to overturn this settled administrative construc- 
tion and render these securities invalid, Both of these reasons seem 
valid in view of the case presented to the court. 


It is unfortunate that the decision of the Commission in Ex Parte 
38—in the Matter of Rules and Regulations for Inspection and 
Testing of Locomotives, 122 I. C. C. 414, 428 (1927) was not 
brought to the attention of the court. By this decision, its only 
formal declaration on this point, the Commission held that the Chi- 
cago North Shore could not be classed as an interurban electric 
railway for the purpose of the Locomotive Inspection Act, 43 Srar. 
L. 659 (1924), 45 U. S. C. §§ 22-34 (1926), which excepts “street, 
suburban, and interurban electric railways unless operated as a part 
of a general railroad system.” This excepting clause is identical 
with the excepting clause of section 20a except for the omission of 
the word “steam” before the word “railroad.” In deciding this case, 
the Commission considered an interurban electric railway limited to 
the carriage of passengers, baggage and express, and held that as 
soon as an interurban electric carries general freight, either inter- 
change or local, it ceases to be an interurban electric. The decision 
was not based on the operation of the Chicago North Shore as a 
part of a general railroad system. 

Since the Commission’s decision in Ex Parte 38, supra, was not 
before the Supreme Court the instant case can only be regarded as 
res adjudicata for the parties and cannot be regarded as a binding 
decision to guide the Commission. Four points are present which 
are still to be decided. 


First, on the question of what constitutes an interurban electric 
railway, the Supreme Court and the Commission appear to be 
squarely in conflict. The Commission makes the carriage of general 
freight the distinguishing characteristic of a railroad and considers 
an interurban electric railway a railroad if it carries a substantial 
amount of general freight, local or interchange. The Supreme Court 
makes the distinctive feature of the interurban electric the transac 
tion of a predominately local business. The mere carriage of general 
local freight or incidental carriage of interchange freight does not 
make the interurban electric a railroad. Until the interurban electric 
operates primarily to carry interchange freight, it does not lose its 
original character. Neither the Commission nor the Supreme Court 
have decided what constitutes operation as a part of a general rail- 
road system. 

Second, the case of Ex Parte 38, supra, concerns a safety statute, 
while the instant case concerns a fiscal regulation. There is a 
tendency to extend the scope of safety statutes since it is easier to 
find national interest in safety problems. It might well be that an 
interurban electric railway would be considered a railroad for the 
purpose of a safety statute and an interurban electric railway for 
the purpose of a fiscal regulation, even though the language of the 
statutes were quite similar. 

Third, by using the phrase “general railroad system” instead of 
“general steam railroad system” the connotation of the word inter- 
urban may be considered changed. The phrases are similar, but the 
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first is undoubtedly the broader. This point is moot since both 
tribunals failed to base their decisions on the construction of these 
phrases. However, the presence of these phrases may have in- 
directly influenced the decisions. 


Finally, the question of finality of administrative decision, one of 
the bases for the decision of the instant case, is also open to ques- 
tion. It is true that the Commission did not act on the question of 
issuance of securities for a period of ten years. After seven years 
it did construe a substantially identical section of a related act. 
Whether this is sufficient to avoid the defense (in the nature of 
estoppel) of finality of administrative decision is yet to be decided. 
While the instant case is properly decided on the basis of the case 
before the Court, it is possible that the case might have been differ- 
ently decided if more completely presented. R. H. 


JuRIspIcTion—Courts—Rvussia.—Suit was brought by the plain- 
tiff, a corporation of Massachusetts, against the defendant, a bank 
of London, England, to recover funds deposited with it by the 
Moscow Merchants Bank prior to the World War. The plaintiff 
asserted title to these funds by virtue of an assignment purporting 
to be from the Moscow Bank. The plaintiff corporation was or- 
ganized solely for the purpose of receiving the assignment of this 
claim and bringing suit thereon in Massachusetts. Service was had 
by trustee process on three Boston banks in which the defendant had 
funds on deposit. The defendant was notified as a nonresident de- 
fendant and appeared specially, presenting a motion requesting the 
court to decline jurisdiction of the case. It was found that the de- 
fendant was amply able to respond in damages to the full amount of 
the claim and that an adequate remedy was open in English courts 
to those entitled to act for the bank, The parties who effected the 
assignment to the plaintiff were all domiciled abroad. Held, that 
the court would not take jurisdiction. Universal Adjustment Cor- 
poration v. Midland Bank Limited, of London, England, 184 N. E. 
152 (Mass. 1933). 


The plaintiff, as assignee of a nonnegotiable chose in action, can 
bring suit in his own name in Massachusetts only by virtue of an 
enabling statute. Leach v. Green, 116 Mass. 534, 536 (1875) G. L. 
(Term Ed.), c. 231, § 5, permits such action by the assignee but 
subjects him to all defenses which the defendant would have been 
entitled to if the suit had been brought in the name of the assignor. 
The court ruled that this covered all defenses by way of abatement 
as well as those going to the merits. This case was therefore con- 
sidered the equivalent of an action brought by one foreign corpora- 
tion against another foreign corporation, and was so decided by the 
court. In such cases the parties have no standing before the court 
as a matter of right, but merely by way of comity. Nashua Paper Co. 
v. Hammermill Paper Co., 223 Mass. 8, 18, 111 N. E. 678 (1916). 
It rests in the sound discretion of the court to afford jurisdiction or 
not according to the circumstances of the case. Gardner v. Thomas, 
14 Johns. 134, 7 Am. Dec. 445 (N. Y. 1817). 
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It has become established practice for courts to decline jurisdiction 
of actions between nonresidents when full justice cannot be done 
(Colfrode v. Gartner, 79 Mich. 332, 44 N. W. 623 (1890)), or the 
defendant will be subjected to unnecessary expense and great in- 
convenience (Heine v. New York Life Ins. Co., 50 F. (2d) 382 
(1931)), or the investigation will be surrounded with difficulties 
which might be avoided by suing in the defendant’s domocile (Stew- 
art v. Litchenberg, 148 La. 195, 86 So. 734 (1920) ), or when the 
courts are already overcrowded with local litigation. (Douglas v. 
New York, New Haven & Hartford Railroad Co., 279 U. S. 377, 
387, 49 Sup. Ct. 355, 73 L. ed. 747 (1929)). 

In the present case the court points out that more complete justice 
can be done by a suit in England, where both parties are domiciled, 
and stresses the crowded conditions existing in the courts of the 
Commonwealth. It goes on to refer to the difficulties which would 
be attendant to ascertaining the law of Soviet Russia in the courts of 
this country because of our nonrecognition of the Soviet régime. Just 
how this would be true does not appear for it is to be presumed that 
Russian law, both of Imperial Russia and under the Soviet, would be 
proved by testimony of an expert in the law of that country. Cer- 
tainly nonrecognition does not make this more difficult. The trial 
court found that determination of the validity of the assignment 
would involve the validity of the nationalization decrees of the 
Soviet and our nonrecognition thereof might well result in a differ- 
ent determination of the substantive law involved from that which 
would be found in England, which has recognized Soviet Russia. 
Furthermore, the Soviet had filed claims in England to the funds 
here involved, and under English law (Martin v. Nadel (1906), 2 
K. B. 26) it would be doubtful whether a payment of judgment to 
the plaintiff in this action could be set off against those whom the 
English courts might decide to be entitled to the entire deposits. 

The “difficulties” confronting the court seem then to be more as 
to how it should rule upon the validity and effect of the Soviet na- 
tionalization decrees rather than as to the mechanics of proof of 
Russian law. This has long been a perplexing question for American 
courts and has been variously treated. See the note on Salimoff v. 
Standard Oil, 262 N. Y. Supp. 693 (1933), in (1933) 1 Gro. Wasu. 
Law Rev. 528. In the present case the Massachusetts Supreme 
Court neatly avoids the issue by refusing to take jurisdiction of the 
controversy under the guise of the application of the doctrine of 
forum non conveniens due to the crowded condition of the Massa- 
chusetts courts and its inability to do full and complete justice. 

Plaintiff claimed that such refusal to take jurisdiction deprived it 
of the right to due process of law and the equal protection of the 
laws guaranteed by the Constitution, but this contention was over- 
ruled by the court, citing Douglas v. New York, New Haven & Hart- 
ford Railroad Co., supra. For a comprehensive analysis of the con- 
stitutional aspects of refusal to entertain jurisdiction see The Doc- 
trine of Forum Non Conveniens in Anglo-American Law, (1929) 
29 Cor. L. Rev. 1. F. H. K. 
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MunicipaL Corporations — ConstiTuTIONAL Law — LICENSE 
FreE—DELEGATION OF LEGISLATIVE Power.—An ordinance of the 
City of Philadelphia, enacted December 15, 1931, required persons 
giving athletic contests and exhibitions at which admission was 
charged to pay a license fee for each contest or exhibition. The 
amount of the fee was to be based upon the director of public safety’s 
estimate of the number of policemen or firemen needed, at $5.50 per 
man per day, to protect the public safety. Held, that the ordinance 
was a proper police measure and did not invalidly delegate legislative 
power to the director. American Baseball Club of Philadelphia 
(Philadelphia National League Baseball Club, Intervener) v. City 
of Philadelphia, 167 Atl. 891 (Pa. 1933). 


Where the nature of the business necessitates special supervision, 
the added cost need not be borne by the public but may be charged 
against the business. Charlotte, C. & A. R. Co. v. Gibbes, 142 U. 
S. 386, 12 Sup. Ct. 255, 35 L. ed. 1051 (1891). Such exaction 
usually takes the form of a license fee. The fee is valid if reasonably 
commensurate with the cost of the service. New Orleans v. Hop 
Lee, 104 La. 601, 29 So. 214 (1901); Harrison v. Baltimore, 1 Gill 
264 (Md. 1843). Administrative officers may be given considerable 
discretion in the issuance of licenses and in determining the terms 
and conditions of such licenses. People ex rel. Liberman v. Van De 
Carr, 199 U. S. 552, 26 Sup. Ct. 144, 50 L. ed. 305 (1905); Engle 
v. O’Malley, 219 U. S. 128, 31 Sup. Ct. 190, 55 L. ed. 128 (1911). 
For the difference in attitude of the courts in regard to delegation 
of legislative power for general purposes and for purposes of taxa- 
tion cf. note (1933) 1 Geo. Wasu. L. Rev. 231. 

In the instant case the court held that the director of public safety 
determined a question of fact, i.e., the number of policemen or 
firemen necessary to insure adequate public protection, that the di- 
rector’s finding was comparable to that of assessors determining the 
value of real estate for purposes of taxation. The charge against the 
exhibitor would be determined by applying the rate specified in the 
ordinance as the tax would be determined by applying the tax rate 
fixed by statute. In this it found no invalid delegation of legislative 
power. This decision is in accord with what appears to be the only 
decision directly in point, St. Louis Consolidated Coal Co. v. Illinois, 
185 U. S. 203, 22 Sup. Ct. 616, 46 L. ed. 872 (1902). In this case 
an Illinois statute provided for the inspection of coal mines at least 
four times a year and as many times in addition as conditions might 
require. The number of necessary inspections were left to the dis- 
cretion of the mine inspectors. A fee of from $6.00 to $10.00 per 
inspection was to be borne by the mine. A regular salary for each 
inspector not dependent upon inspection charges was provided. In 
upholding the statute the Supreme Court stated that it could not 
regard the act as necessarily violative of the 14th amendment be- 
cause some discretion in regard to the number of inspections neces- 
sary was left to the inspector; that it was impractical for the legis- 
lature to classify mines for the purpose of inspection, and there 
could be no objection to committing the power to those acquainted 
with the details necessary for a reasonable classification. 
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In only a few instances has the validity of a statute or ordinance 
requiring the proprietor of a place of amusement to furnish fire or 
police protection at his own expense received consideration. In each 
instance the number of policemen or firemen to be assigned has been 
specified. In the following cases ordinances of this character were 
declared invalid as an arbitrary exercise of the police power. Chicago 
v. Weber, 246 Ill. 304, 92 N. E. 859 (1910); Walters v. Leech, 3 
Ark. 110 (1840). Similar provisions were upheld in O’Neil v. Provi- 
dence Amusement Co., 42 R. I. 479, 108 Atl. 887 (1920); Tannen- 
baum v. Rehm, 152 Ala. 494, 44 So. 532 (1907); Hartford v. 
Parsons, 87 Conn, 412, 87 Atl. 736 (1913). P. M. 


MUNICIPAL CoRPORATIONS—OFFICERS—RECONSIDERATION OF Ap- 
POINTMENT.—The Battle Creek Board of City Commissioners, act- 
ing in accordance with the city’s charter, by unanimous vote ap- 
pointed D. E. Squier as city clerk and John A. Wagner as city at- 
torney. Commissioner Hoyt, however, explained that his vote was 
made solely for the purpose of moving for a reconsideration. After 
the appointees had accepted office and been sworn in, but within the 
period permitted by the rules of procedure, Hoyt served notice of 
his intention to make the motion to reconsider at the next regular 
meeting. Such a motion was made and approved at the first meet- 
ing of a newly elected commission, which also named Thomas H. 
Thorne and Walter P. North to the positions in question. These 
parties brought proceedings in the nature of quo warranto to test 
their titles to office. Held, that the appointments involved, being 
acts of a deliberative body, were subject to reconsideration within 
the procedural time limit. Thorne v. Squier, 249 N. W. 496 (Mich. 
1933); North v. Wagner, 249 N. W. 494 (Mich. 1933). 

The problem of reconsideration raises a seemingly inevitable con- 
flict of two juristic propositions leading to contrary results. Acts 
of a deliberative body are as a matter of quasi-legal parliamentary 
procedure open to reconsideration. Roberts RuLEs oF Orper, Re- 
vised, p. 15; Atty. Gen. ex rel. Dust v. Oakman, 126 Mich. 717, 
86 N. W. 151 (1901) (Senate’s approval of nomination reconsidered 
at same executive session) ; People ex rel. MacMahon v. Davis, 284 
Ill. 439, 120 N. E. 326 (1918) (tabled motion to reconsider confirma- 
tions carried at adjourned meeting); Witherspoon v. State, 138 
Miss. 310, 103 So. 134 (1925) (Senate reconsidered approval after 
twelve days). On the other hand, appointments, if executive acts, 
should not be subject to revocation. State v. Phillips, 79 Me. 506, 
11 Atl. 274 (1887) (ballot reconsidered at adjourned session) ; State 
ex rel. Calderwood v. Miller, 62 Ohio St. 436, 57 N. E. 227 (1900) 
(revote permitted by presiding officer in error as to conclusiveness 
of first ballot); State ex rel Burdick v. Tyrrell, 158 Wis. 425, 149 
N. W. 280 (1914) (revote allowed when simple plurality mistakenly 
believed insufficient). Cf. (1932) 1 Geo. Was. L. Rev. 150. Nu- 
merous cases have indicated that appointments are properly regarded 
as executive acts by whomever made. Marbury v. Madison, 1 Cranch 
137, 2 L. ed. 60 (U. S. 1803); Taylor v. Commonwealth, 3 J. J. 
Marsh. 401 (Ky. 1830) (appointment of clerk by the court). See 
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also State ex rel. Coogan v. Barbour, 53 Conn. 76, 85, 22 Atl. 686, 
688 (1885). The reality of the split outlined above is further il- 
lustrated by the appearance of dissenting opinions in People v. 
Davis, supra; Witherspoon v. State, supra; State v. Barbour, supra; 
as well as in the instant cases. See also (1918) 32 Harv. L. Rev. 
292. Quite reasonably this division in legal principles is paralleled 
in the policies underlying them. On the one hand operations of 
legislative bodies ought in the nature of things to receive the fullest 
measure of consideration. People ex rel. Birch v. Mills, 32 Hun. 
(N. Y.) 459, 460 (1884). On the other hand the exercise of the 
appointing function as of other executive functions ought clearly to 
be unequivocal and finally determinative of rights. Cf. Kendell v. 
City Council of Camden, 47 N. J. Law 64, 68, 54 Am. Rep. 117, 
120 (1885). In view of the authorities cited to adopt either one 
theory or the other exclusively would be arbitrarily to define an 
inescapable conflict nonexistent. But Cf. Wood v. Cutter, 138 Mass. 
149 (1884) for a disarming violation of this proposition. It is sub- 
mitted that the question is such as might advantageously be left 
open for determination in accordance with the merits of particular 
states of fact. A probable tendency is indicated, however, by the 
strong holding of the instant cases which in view of the intervening 
election of new commissioners provided a clear opening for a result 
contra to that actually obtained. H.R. M. 


MUNICIPAL CoRPORATIONS—POWER TO COMPROMISE—INVALID OR 
ILLEGAL CLaims.—The City of Seattle owned a tract of land and 
executed a lease to the City Light Building Company. The lease pro- 
vided that the lessee (City Light Building Co.) should erect on the 
land a 24-story office building to cost no less than $1,750,000. The 
lease further provided that the city was to have the basement and 
subbasement for its power substation without cost, that the title to 
the land and substation was to be at all times in the city, and that no 
liens might be attached to the land or substructure. The lessee was 
to have the use of the land, without rental, for a period of fifty years 
after which time title to the entire structure was to revert to the city, 
and upon default of lessee the city was to have the right to enter and 
take possession and all the improvements were to become forfeited 
to the city. The lessee, after expending some $200,000, failed in its 
financing operations and became insolvent. Three days before the 
expiration of the time set for the completion of the building, the city 
council passed Ordinance No. 61679 which provided that the fair 
value of the structure, so far as it had been completed was $189,000, 
and appropriated that amount from the light department construction 
fund to be paid as follows: $84,000 to the architect and contractor, 
and $105,000 to the holders of the preferred stock of the City Light 
Building Company. Held, that lessee had a claim which could be 
compromised. Abrams v. City of Seattle, 23 P. (2d) 869 (Wash. 
1933). 

The law is well settled that a municipality may compromise doubt- 
ful or disputed claims while acting in good faith, yet it cannot under 
the guise of a compromise, surrender a valuable claim where there 
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is no longer room for substantial controversy. Farnsworth v. Town 
of Wilbur, 49 Wash. 416, 95 Pac. 642 (1908). 

Cities are empowered to erect buildings for municipal purposes 
only. Coates v. Campbell, 37 Minn. 498, 35 N. W. 366 (1887) ; 
Nerlien v. Village of Brooten, 94 Minn. 361, 102 N. W. 867 (1905). 
Contracts for buildings which serve private enterprise have been held 
ultra vires. Brooks v. Incorporated Town of Brooklin, 146 Iowa 136, 
124 N. W. 868 (1910) ; Burns v. Essling, 156 Minn. 171, 194 N. W. 
404 (1923). In the Brooks case the court decided that the city had 
no authority to erect a building designed for an opera house, although 
of the total of 6,000 square feet of floor space, 1,200 square feet were 
to be used for governmental offices, fire department, and other mu- 
nicipal purposes. In the case of McManus v. City of Petosky, 164 
Mich. 390, 129 N. W. 681 (1911) the court held a lease invalid which 
provided that a sum of money, belonging to the city, be paid over to 
lessee when a building to be erected by lessee for manufacturing pur- 
poses was completed. The holding was based on the ground that it 
was an attempt to use public money to further private enterprise. 

The doctrine that there may be no recovery, either in law or in 
equity, on unauthorized or illegal contracts is well supported by 
judicial decisions, see (1926) 41 A. L. R. 790, 812; Chippewa Bridge 
Co. v. City of Durand, 122 Wis. 85, 99 N. W. 603 (1904) ; Gillette- 
Herzog Mfg. Co. v. Canyon County, 85 Fed. 396 (C. C. Idaho, 1898) ; 
Brazoria County v. Youngstown Bridge Co., 25 C. C. A. 306, 80 Fed. 
10 (1897); cf. Barber Asphalt Paving Co. v. Harrisburg, 64 Fed. 
283, 12 C. C. A. 100 (1894) ; Hitchcock v. Galveston, 96 U. S. 341, 
24 L. ed. 659 (1878). In the Gillette-Herzog case the court said 
there could be no recovery against the municipality on a void con- 
tract, even though the bridge was constructed in good faith and ac- 
cepted by the municipality, nor could there be any recovery on an 
implied contract for the benefits received. The recovery is denied on 
the policy that to hold otherwise would allow reckless officials too 
much latitude and possibly head the municipality toward bankruptcy. 
A contractor who had abandoned his work and left materials partly 
placed was denied any recovery in quantum meruit even though the 
city had adopted those materials and had benefited by their use. 
Douglas v. City of Lowell, 194 Mass. 268, 80 N. E. 510 (1907). 

It may be concluded from the above cases: (1) A city has the 
power to compromise a prima facie valid claim, State v. Martin, 27 
Neb. 441, 43 N. W. 244 (1889); (2) A city has the power to com- 
promise a claim which is doubtful or in dispute, Smith v. Wilkinsburg 
Borough, 172 Pa. 121, 33 Atl. 371 (1895); and (3) A city may not 
compromise or appropriate funds for the payment of patently invalid 
claims, Village of Ft. Edward v. Fish, 86 Hun. 548, 33 N. Y. Supp. 
784 (1895). 

A municipal grant in payment of an invalid claim amounts to a 
gratuitous grant of public funds for a private purpose and is forbid- 
den by practically every state constitution. See, People v. Crane, 
214 N. Y. 154, 108 N. E. 427, 432 (1915); Constitution oF NEw 
York (1894) Art. 7, Sec. 1; Constitution oF CALIFORNIA (1879) 
Art. 4, Sec. 31. A municipal grant of public funds based on a moral 
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obligation has been frequently upheld. City of Mobile v. Mobile 
Electrical Supply Co., 1 Ala. App. 131, 60 So. 426 (1912); see, 
People v. Spring Lake Drainage & Levee Dist., 253 Ill. 479, 97 N. E. 
1042, 1050 (1912). A grant of public funds in the nature of a 
donation can be supported only if it is for a recognized public pur- 
pose. City of Fulton v. Northern Illinois College, 158 Ill. 333, 42 
N. E. 138 (1895) ; Mayor of Jersey City v. New Jersey St. Ry. Co., 
78 N. J. L. 72, 73 Atl. 609 (1909). The strictness to which munici- 
palities are held in the granting of public funds may be seen in 
Lowell v. City of Boston, 111 Mass. 454, 15 Am. Rep. 39 (1873). 
In the Lowell case the court decided that a statute providing for a 
bond issue, the proceeds of which were to be loaned to private citizens 
whose homes and buildings were burned in the great fire of 1872, 
was unconstitutional. 


In the instant case, even if an appropriation to the lessee corpora- 
tion, from whom the city had received a benefit, is not questionable, 
an appropriation for the benefit of stockholders is certainly based on 
no legal claim whatever. The mere fact that the stock is held in a 
company which has a contractual relation with the city should not 
put those stockholders on a better footing than those holding stock 
in any other private enterprise. If municipalities were permitted to 
reimburse stockholders for losses suffered by virtue of the failure of 
their private enterprises, there might be no end to the application of 
such a doctrine. Depositors in defunct banks might make claims 
against the city. Bondholders, stockholders, and every other investor 
in speculative or sound enterprises would then have an opportunity to 
seek reimbursement from public funds. 


MuNICcIPAL CorPORATIONS—PuBLic UTILITIES—OrpDER oF Com- 
MISSION Mopiryinc a Contract oF Town witH UTiLity Com- 
PANY.—Defendant company entered into a contract with the plaintiff 
municipality in 1900 in which the defendant agreed to furnish the 
municipality with water for twenty years. The defendant was to 
supply water to the plaintiff for the following purposes, for sewers, 
for filling street sprinklers, for the public schools and for various 
hydrants. Plaintiff agreed to pay the defendant fifteen hundred dol- 
lars per year during the period for the use of forty hydrants. For 
the water for the other specified purposes such further sum was to 
be paid each year as would equal the amount of tax, if any was 
assessed against the company by the plaintiff. In 1920 and 1927 
the defendant petitioned the Public Utilities Commission for an in- 
crease in all classes of services, to raise each annual hydrant rental 
from $37.50 to $60.00. No taxes had been assessed by the plaintiff 
against the defendant from the date of entering into the contract 
until 1928, when the plaintiff did assess a tax. This suit was insti- 
stuted to collect this tax assessment. Held, that the order of the 
Public Utilities Commission modifying the contract, relieved the 
plaintiff of the obligation to refrain from taxing the defendant. [n- 
— of Town of Milo v. Milo Water Co., 163 Atl. 163 (Me. 
1932). 


Defendant contended that it was operating under a contract legal 
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on its face, and that the plaintiff could not assess a tax against the 
defendant while the contract had longer to run. The courts have 
been uniform in upholding the validity of a contract by a munici- 
pality to abate taxes where services are rendered in consideration of 
the abatemet. In a contract of this kind, however, there must be a 
connection between the amount of the tax to be released and the 
value of the service supplied the municipality. Maine Water Co. v. 
City of Waterville, 45 Atl. 480, 93 Me. 586 (1900) ; Monroe Water- 
works Co. v. City of Monroe, 85 N. W. 685, 110 Wis. 11 (1901) ; 
Point Pleasant Waterworks Co. v. Borough of Point Pleasant, 93 
Atl. 94, 87 N. J. L. 24 (1915) ; Gluecose Sugar Refining Co. v. City 
of Marshalltown, 153 Fed. 620 (Iowa 1907). As to the power of 
the state to contract for an exemption of taxes, see Collier, Franchise 
Contracts and Utility Regulation (1933) 1 Gro. Wasu. L. REv. 
172. A municipality is not estopped to assess a tax because it has 
failed to so assess, for a long period of time. City of Parkersburg 
v. Baltimore & O. Ry. Co., 296 Fed. 74 (C. C. A. 4th, 1923); State 
v. Great Northern Ry. Co., 167 N. W. 297, 139 Minn. 469 (1918). 
A municipality has no inherent power to exempt property from tax 
assessments. New Jersey City v. North New Jersey St. Ry. Co., 73 
Atl. 609, 78 N. J. L. 72 (1909) ; City of Tampa v. Kaunitz, 23 So. 
416, 39 Fla. 683 (1889); Brewer Brick Co. v. Inhabitants of 
Brewer, 62 Me. 62 (1871); City of Dayton v. Bellevue Water & 
Fuel Co., 68 S. W. 142, 119 Ky. 714 (1902); (1925) 34 Yate L. J. 
329. A contract to exempt property from taxation for a lump con- 
sideration is void. Coit v. Grand Rapids, 73 N. W. 811, 115 Mich. 
493 (1898); Tarver v. Dalton, 67 S. E. 929, 134 Ga. 462 (1910) ; 
City of Parkersburg v. Baltimore & O. Ry. Co., supra. In some 
jurisdictions, however, municipalities are expressly empowered to 
exempt factories and industries from taxation for limited periods, 
for the purpose of inducing the location of such establishments 
within the municipal limits. Portsmouth Shoe Co. v. City of Ports- 
mouth, 66 Atl. 1045, 74 N. H. 222 (1907); Caverly & Gould Co. 
v. Springfield, 76 Atl. 39, 83 Vt. 396 (1910); Detroit Citizens St. 
Ry. Co. v. Detroit, 85 N. W. 96, 125 Mich. 673 (1901). The Su- 
preme Court of the United States and various State Supreme Courts 
in their decisions have held that the state public utilities commission 
has the power to modify rates of utility companies, although operat- 
ing under a contract with the municipality for a specified rate. The 
power to modify rates is not a power to impair the obligations of a 
contract, but merely an exercise of the police power by the state. 
Southern Iowa Electric Co. v. City of Chariton, 255 U. S. 539, 41 
Sup. Ct. 400, 65 L. ed. 764 (1921); Board of Survey of Arlington 
v. Bay State St. Ry. Co., 113 N. E. 273, 224 Mass. 463 (1916). 
Where the rate provisions of such a municipal contract have been 
set aside by the paramount authority of the utilities commission, the 
tax exemption which was granted in consideration of the agreement 
to charge certain rates must be regarded as legally abrogated also. 
The tax exemption cannot on facts like those in the principal case be 
regarded as a separate contract, sustained by some other legal con- 
sideration, independent of the promised rate schedule. J. V. L. 
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Pusiic UTILitiEsS—DisposaL oF CoMMISSION’s FinDINGS—FED- 
ERAL CourTS—INTERLOCUTORY INJUNCTION.—The Public Service 
Commission of Wisconsin instituted a statewide investigation of the 
rates, rules, services, and practices of the Wisconsin Telephone Com- 
pany. While hearings were in progress the Commission issued an 
“interlocutory” order reducing rates for “exchange” service by 
twelve and one-half per cent. The company brought suit to restrain 
this order and two days later the District Judge issued a temporary 
restraining order. Subsequently, application for an interlocutory in- 
junction was heard by a three judge court. On the same day after 
arguments the court granted the injunction upon the giving of a bond 
for $1,000,000. Meanwhile the temporary restraining order was con- 
tinued. The decree for injunction contained a general statement that 
the rates prescribed by the Commissioner’s order “would result in 
the confiscation of the property” of the complainant “‘without due 
process of law,” and that there would be irreparable injury if an 
interlocutory injunction were not issued. No opinion was rendered 
and no findings were made by the court. The appellants contended 
that the district court abused its discretion and that the decree should 
be reversed or set aside and the cause remanded for findings of fact 
and conclusions of law. Held, that the decree be vacated and the 
cause be remanded to the three judge court for findings and con- 
clusions. Public Service Commission of Wisconsin v. Wisconsin 
Telephone Co., 53 Sup. Ct. 514 (U. S. 1933). The commission had 
found that the telephone company was not entitled to a high rate of 
return in the midst of depressed business conditions. In re Wiscon- 
sin Tel. Co., P. U. R. 8 1932 D. 173 (Wis.). The Supreme Court 
has held that a public utility is entitled to such rates as will permit 
it to earn a return on the value of the property it employs for the 
convenience of the public equal to that generally being made at the 
same time, and in the same region of the country, on investments 
in other business undertakings which are attended by correspond- 
ing risks and uncertainties. Bluefield Co. v. Pub. Service Comm., 
262 U. S. 679, 43 Sup. Ct. 675, 67 L. ed. 1176 (1923). The Wis- 
consin commission, however, used a new theory for determining the 
rate base which theory was based upon the monetary value of the 
dollar in the purchase and sale of a commodity. See Wm. A. Pren- 
dergast, The Economic Emergency As A Factor In Rate Mak- 
ing (1932) 10 Pus. Ur. Fort. Vol. 243. One federal court re- 
fused to follow this doctrine. Indiana General Service Co. v. Mc- 
Cardle, 1 F. Supp. 113 (1932). See (1933) 1 Gro. Wasu. L. Rev. 
286. Apparently there is much controversy as to whether utility 
companies should be allowed to earn large returns during the de- 
pression. See David E. Lilienthal, Public Utilities During the De- 
pression, (1933) 46 Harv. L. Rev. 745. 


A considerable number of commission emergency orders have been 
issued during the present “economic crisis” and more will follow. 
The principal case stresses the fact that their findings cannot be dis- 
posed of in such a summary fashion as that undertaken by the fed- 
eral district court. Gj F = 
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Pusiic Utinitigs—Dur Process—Ratre Maxkinc—City as A 
Unit.—The appellate electric company which furnishes electricity to 
the inhabitants of Martinsville, Indiana, owns and operates an inter- 
connected system in a territory comprising thirteen counties of the 
state. All the current for the Martinsville plant is derived from out- 
side sources. The principal one of these sources is one of the af- 
filiated corporations which operates a modern generating plant known 
as the “Dresser Plant.” A state statute authorizes any municipal 
organization or any ten persons directly interested to make com- 
plaint to the Public Service Commission challenging any rates as un- 
justly discriminatory. Under this provision seventeen citizens of 
Martinsville, patrons of appellant, filed a petition with the state com- 
mission seeking a reduction in rates, in which petition the city itself 
later joined. After hearings, the commission made an order reducing 
the rates to be charged and collected by appellant in that city. Ap- 
pellant then brought suit in the federal district court to enjoin the 
order. The court held that under a state statute and in the light of 
the facts, not the entire property of the company, but its property in 
Martinsville alone should be treated as the unit for purposes of rate 
making. Upon that basis, in fixing the value of the property used 
in supplying electric current to the city, the court determined the 
value of the local physical property including the local “stand by” 
power plant, but excluded all local distribution property which was 
not in any manner used or useful in supplying current to Martins- 
ville, to which it added that proportional part of the value of the 
entire system which it found fairly attributable to the local service. 
Appellant contended that its entire operating property should be 
taken as the unit in fixing the rate base, and that the action of the 
court in failing to do so deprived it of its property without due 
process. Held, that the method adopted by the court below was con- 
stitutional, Wabash Valley Electric Co. v. Young, 287 U. S. 348, 
53 Sup. Ct. 234, 77 L. ed. 348 (1933). 

The court based its opinion upon the state statute which provides 
that “the commission shall value all the property of every utility 
actually used and useful for the convenience of the public.” INp. 
Ann. Stat. (Burns 1926) sec. 12680. In interpreting this provision, 
the court followed a Wisconsin court which construed an act of that 
state essentially the same as the Indiana statute to mean that the Wis- 
consin commission “was required to treat the municipality as a unit 
and to base its rate upon the cost to the utility of serving the indi- 
vidual municipality rather than the average cost of serving many 
distinct and scattered municipalities. Eau Claire v. Wisconsin Min- 
nesota L. and P. Co., 178 Wis. 207, 189 N. W. 476 (1922). A 
Pennsylvania state commission found, however, that the only prac- 
tical and feasible way for the establishment of the rates of a tele- 
phone company operating throughout the state was to fix the rates 
upon a state wide basis rather than upon the segregated value of the 
company’s property. City of New Castle v. Bell Tel. Co., P. U. R. 
1929B 378 (Pa.). The court will not sit as a reviser of rates but 
simply considers whether it clearly appears that the Constitution has 
been infringed in that property has been taken without “due proc- 
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ess.” Keller v. Potomac Electric Co., 261 U. S. 428, 43 Sup. Ct. 
445, 67 L. ed. 731 (1923). 

A definite rule as to the rate of return cannot be laid down which 
will apply uniformly to all utilities. United Railways v. West, 280 
U. S. 234, 50 Sup. Ct. 123, 74 L. ed. 390 (1930). The court in the 
discharge of its constitutional duty on the issue of confiscation must 
determine the proper rate to the best of its ability in the exercise of 
a fair and enlightened judgment as to both law and facts. Ohio 
Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 40 Sup. Ct. 
527, 64 L. ed. 908 (1920). 

The decision seems correct in view of the fact that under the In- 
diana Statute the patrons of a single community in the Wabash Val- 
ley System can petition for regulation of rates for service in that 
community. It would be too expensive for them to evaluate the 
whole system. Also if this evaluation were undertaken by the Com- 
mission it would be a burden upon the particular community, and if 
it allocated the cost therefor among all the communities served, the 
other communities would have cause for complaint. The utility can- 
not complain that its property is taken without due process if the 
Commission after careful appraisals and scrutiny of all the facts, 
finds the segregated value theory to be the more practical, convenient 
and fair method. Also there is such an intermingling of the business 
and distributing activities of the several companies which result in 
such elements of uncertainty in respect to the proper valuation of 
appellants participation therein that this factor alone shows the 
practibility of applying the segregated value theory. The instant 


case has been cited with approval by the Ohio State Supreme Court. 
Columbus Gas & Fuel Co. v. P. U. C. of Ohio, City of Columbus v. 
Same, 127 Ohio St. 109, 118, 187 N. E. 7, 11 (1933). C.F.R. 


TAXATION—INTERNAL REVENUE—FEDERAL EsTaTE TAX—POowWER 
or APPOINTMENT.—The decedent, donee of a general power of ap- 
pointment, exercised it in favor of his daughters who would have 
taken the property under the will of their grandfather, the donor, 
had not the power been exercised. As the power had in fact been 
exercised the Commissioner of Internal Revenue imposed on the 
decedent’s estate a tax based on the authority of the Revenue Act 
1926, § 302, 44 Strat. L. 9, 26 U. S. C. § 1094 (1926) which, in 
fixing a basis for a taxable net estate, provides that the gross estate 
be determined by including the value, at the time of decedent’s death, 
of real and personal property “ (f) to the extent of any prop- 
erty passing under a general power of appointment exercised by the 
decedent (1) by will ” The petitioners, executors of dece- 
dent’s estate, contend that the tax was illegally assessed because under 
the Pennsylvania law where the appointee would have taken under the 
will of the donor had not the power been exercised the property is 
treated as passing under the will of the donor. Held, that the property 
passing under the general power of appointment was part of the 
donee’s gross estate for tax purposes. Wear v. Commissioner of 
Internal Revenue, 65 F. (2d) 665 (C. C. A. 3d, 1933). 

At common law the estate of a decedent donee who has exercised 
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a general power of appointment was not subject to a succession tax 
on the theory that the appointee received the property under the 
will of the donor and that the donee was simply delegated to act for 
the donor in the disposition of the latter’s property. Commonwealth 
v. Duffield, 12 Pa. 277 (1849) ; Shattuck v. Burrage, 229 Mass. 448, 
451, 118 N. E. 889, 890 (1918); Cf. U. S. v. Field, 255 U. S. 257, 
41 Sup. Ct. 256, 65 L. ed. 617 (1920). Some states have passed 
statutes imposing a tax on the exercise of a power, the tax being on 
the transfer and not upon the property. Matter of Dows, 167 N. Y. 
227, 60 N. E. 439 (1901); Matter of Delano, 176 N. Y. 486, 68 
N. E. 871 (1903); see Highfield v. Delaware Trust Co., 152 Atl. 
117, 122 (Del. 1929) aff'd 152 Atl. 124 (1930). The constitution- 
ality of these statutes has been upheld by the Supreme Court. 
Chanler v. Kelsey, 205 U. S. 466, 27 Sup. Ct. 550, 51 L. ed. 882 
(1907) ; Orr v. Gilman, 183 U. S. 278, 22 Sup. Ct. 213, 46 L. ed. 
196 (1901). 

The tax is justified on the basis that the right to take property by 
descent or devise is a privilege extended by the state and since it is a 
creature of the state and not a natural right the state may impose 
conditions upon it, Magoun v. Illinois Trust & Savings Co., 170 U. S. 
283, 18 Sup. Ct. 594, 42 L. ed. 1037 (1898); Knowlton v. Moore, 
178 U. S. 41, 20 Sup. Ct. 747, 44 L. ed. 969 (1900), and that for 
taxation purposes the succession devolves from the donee. Chanler 
v. Kelsey, supra; Minot v. Stevens, 207 Mass. 588, 93 N. E. 973 
(1911). It has also been stated that the donee of a general power 
is practically the owner of the property, Johnson v. Cushing, 15 N. H. 
298, 307, 41 Am. Dec. 694 (1844); Chanler v. Kelsey, supra, 469, 
and upon the exercise of the power the property is subject to the 
debts of the donee in equity. Clapp v. Ingraham, 126 Mass. 200 
(1877) ; Johnson v. Cushing, supra. From another standpoint it is 
considered that the title to the property does not vest in anyone until 
the death of the donee. This gives the donee the power of controlling 
the disposition of the property. Minot v. Stevens, supra, 974. The 
power to transmit or the receipt of the property by death is the subject 
levied upon by all death duties. Knowlton v. Moore, supra; Stratton 
v. U. S., 42 F. (2d) 779 (Mass. 1930) aff'd 50 F. (2d) 48 (C. C. A. 
(1831) cert. den. 284 U. S. 651, 52 Sup. Ct. 31, 76 L. ed. 552 
(1931). 

Where the donee appoints a person who would have taken under 
the will of the donor different results have been reached by the state 
courts. (1929) 23 Int. L. Rev. 446. The tax was not imposed in the 
following cases. Matter of Lansing, 182 N. Y. 238, 74 N. E. 882 
(1905); Matter of Hagerty, 112 N. Y. Supp. 1017 (1908), aff'd 
194 N. Y. 550, 87 N. E. 1120 (1909) ; cf. Crolius v. Kramer, 279 Pa. 
275, 123 Atl. 808 (1924). In Minot v. Stevens, supra, the tax was 
imposed where the decedent refrained from exercising the power. 
The federal government, however, is not limited in its selection of 
subjects for taxation by the rules of state courts. Rosenberger v. 
McCaughn, 1 F. (2d) 987 (E. D. Pa. 1924), cert. den. 278 U. S. 604, 
49 Sup. Ct. 10, 73 L. ed. 532 (1928); Tyler v. U. S., 281 U. S. 497, 
50 Sup. Ct. 356, 74 L. ed. 991 (1930); (1930) 69 A. L. R. 758. 
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In considering cases involving estate taxes analogous to the instant 
case the federal courts have shown a tendency to disregard the legal 
fictions of the common law and to consider changes wrought by the 
death of the person having control over the disposition of the prop- 
erty. This is illustrated by cases in which a tax was assessed against 
the estate of (1) an insured person who retained the right to change 
the beneficiary. Chase National Bank v. U. S., 278 U. S. 327, 49 
Sup. Ct. 126, 73 L. ed. 405 (1929); (1929) 63 A. L. R. 388; (2) A 
grantor of property transferred in trust reserved the power of revo- 
cation. Reinecke v. Northern Trust Co., 278 U. S. 339, 49 Sup. Ct. 
123, 73 L. ed. 410 (1929). (3) A surviving spouse when property 
is held as an estate by the entirety. Eyler v. U. S., supra; cf. (1933) 
1 Geo. Wash. L. Rev. 258. 

The federal courts have dealt with the problem presented in the 
instant case before and have reached the same conclusion. Pennsyl- 
vania Co. v. Lederer, 292 Fed. 629 (C. C. A. 3d, 1924), (1924) 37 
Harv. L. REv., 628, (1929) 64 A. L. R. 740, 746; Lee v. Commis- 
sioner, 61 App. D. C. 33, 57 F. (2d) 399 (1932), cert. den., 286 U. S. 
563, 52 Sup. Ct. 645, 76 L. ed. 1295 (1932). The case thus illustrates 
further that in taxation cases the federal courts will lay the emphasis 
upon the actual results consequent upon the death of one who has the 
power of disposition of property and the extent of that power rather 
than the technical legal rules governing title of property. W. M. K. 


TAXATION — JURISDICTION — NONRESIDENTS — PERSONAL LIABIL- 
Ity.—Section 1322 Code of 1930 provides that every lawful tax 
shall be the personal debt of the owner of the property against 
which the tax is levied, and “the assessment roll shall be only prima 
facie correct.” Under this statute the state brings an action against 
nonresident defendants for taxes due as a personal obligation. De- 
fendants, appearing to answer the bill generally, claim that personal 
liability could not arise merely by appearance after the commence- 
ment of the suit. Held, that defendant’s appearance to answer the 
bill gave the court jurisdiction in personam and that defendants were 
personally liable for the amount. Nickey v. State ex rel. Atty. Gen., 
145 So. 630 (Miss. 1933). 

Assuming that it is within the power of a state to enact and en- 
force a statute which imposes a personal liability on property owners 
for unpaid taxes, a question still remains as to whether such a power 
will extend to owners of property who are nonresidents of the tax- 
ing state. A legal distinction between jurisdiction in rem and juris- 
diction in personam has generally been made in considering the 
power of the court to deal either with the property or with the person 
of the defendant. Louden Irrigating Co. v. Handy Ditch Co., 22 
Colo. 102, 43 Pac. 535 (1895). No state can assume extraterritorial 
power to impose personal liability on a nonresident. Jurisdiction 
im rem as to a nonresident’s property in no way gives the courts of 
the state jurisdiction in personam, New York v. McLean, 170 N. Y. 
374, 63 N. E. 380 (1902). A levy of a tax on property within the 
state, although valid, cannot be made the personal obligation of the 
nonresident owner. Beale, Jurisdiction to Tax (1919) 32 Harv. 
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L. Rev. 587-9. A sovereign’s power of taxation is confined to its 
boundaries and cannot go beyond to sanction seizure of either 
person or property for taxation purposes. August v. Kimball, 91 
Me. 605, 40 Atl. 666 (1898) ; Dewey v. Des Moines, 173 U. S. 193, 
19 Sup. Ct. 379, 43 L. ed. 665 (1899). In the latter case the court 
also held that the petitioner did not subject himself to the jurisdic- 
tion of the court so as to sustain a personal judgment against him on 
a counterclaim, by virtue of filing a petition to set aside the assess- 
ment and enjoin proceedings for sale of his property. An owner 
by appearing to answer and defend in a proceeding to enforce a 
special assessment against his property, does not subject himself to a 
judgment in personam. Hoover v. People, 171 Ill. 182, 49 N. E. 
367 (1898). 

A judgment in personam cannot be obtained against a nonresident 
of the state where the suit is filed unless he is personally served with 
process within the state. Pennoyer v. Neff, 95 U.S. 714, 24 L. ed. 
565 (1878). 

In the instant case the statute involved contained the clause, ‘the 
assessment roll shall only be prima facie correct.” As liberal as this 
may seem, to allow the taxpayer to question the amount due before 
it becomes final, practically, the nonresident who answered the bill 
became, by his answer, subject to the court’s jurisdiction and under 
the statute personally liable for an otherwise in rem debt. The prima 
facie clause then seems a double barreled provision in that it satisfies 
the due process requirement of the State and Federal Constitutions, 
and is relied upon to gain substantive jurisdiction of the defendant. 
Further, the court held that it had personal jurisdiction as an in- 
cident to the defendant’s appearance. But see Dewey v. Des Moines, 
supra. 

Can the general appearance of a nonresident within a state such 
as would satisfy the jurisdictional requirement of due process be 
construed as satisfying the substantive requirements so as to give 
the state substantive jurisdiction in personam? See Dewey v. Des 
Moines, supra; Greenbaum v. Commonwealth, 147 Ky. 450, 144 
S. W. 45 (1912); State v. Baker, 289 Pac. 801 (N. M. 1930) ; 
Hess v. Pawloski, 274 U. S. 352, 47 Sup. Ct. 632, 71 L. ed. 1091 
(1927); Wuchter v. Pizzutti, 276 U. S. 13, 48 Sup. Ct. 259, 72 
L. ed. 446 (1928); Flexner v. Farson, 248 U. S. 289, 39 Sup. Ct. 
97, 63 L. ed. 250 (1919); Note (1931) 44 Harv. L. Rev. 1265. 

G. A.N. 


TAXATION—PARTIES—TAXPAYER’S RIGHT To CoMPEL REPAy- 
MENT OF ILLEGAL STATE EXPENDITURE.—Chapter 1, § 1, of the Acts 
of the Forty-Third General Assembly of Iowa, provided for payment 
to members of the General Assembly of necessary expenses not 
exceeding five hundred dollars. This statute had been previously held 
unconstitutional in view of § 25 of art. 3 of the CoNsTITUTION oF 
Iowa, in Gallarno v. Long et al, 214 Iowa 805, 243 N. W. 719 (1932). 
In the present case the Attorney General had refused to take any 
action. Plaintiff, a resident taxpayer of Iowa then brought this suit 
to recover such expense money paid to certain members of the Gen- 
eral ey by the State Treasurer. Held, that the taxpayer of 
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a state has a sufficient interest to maintain a suit to compel repayment 
to the state treasurer of expense moneys unconstitutionally paid to 
legislators. Wertz v. Shane, 249 N. W. 661, 663 (Iowa 1933). 

The case is reasoned on the basis of cases allowing a taxpayer to 
enjoin an illegal appropriation. It is a well settled rule that an indi- 
vidual taxpayer, as such, may enjoin the illegal use of public funds 
in a municipality or county. Crampton v. Zabriskie, 101 U. S. 601, 
609; 25 L. ed. 1070 (1880). This rule had been frequently applied 
in Iowa, Brockton v. City of Creston, 79 Iowa 587, 44 N. W. 822; 
Bay v. Davidson, 133 Iowa, 688, 111 N. W. 25. The Supreme Court 
of the United States has also definitely held that such a right does 
not accrue to a federal taxpayer in so far a federal appropriations are 
concerned. Frothingham v. Mellon, 262 U. S. 447, 486, 43 Sup. Ct. 
597, 67 L. ed. 1078 (1922); (1923) 72 U. or Pa. L. Rev. 72; 
(1923) 18 Inu. L. Rev. 204; (1924) 37 Harv. L. Rev. 750. 

The middle ground represented by the rights of a taxpayer with 
respect to the state is still a source of sharp conflict. An exhaustive 
treatment of the authorities is found in (1929) 58 A. L. R. 591. 
The municipal taxpayer cases are usually justified on the analogy of 
the position of a stockholder in a private corporation, 4 DILLON, 
Mun. Corp. (1911) 5th ed. § 1580. In the Frothingham case, supra, 
the court relied on (1) the relatively small interest of the taxpayer, 
(2) the difficulties arising from a multitude of such suits, and (3) the 
undesirability of such an interference with another branch of the 
government. The arguments for either type can be applied in the 
case of a state. In the typical case of the municipality, however, the 
jurisdiction is rooted in the construction of charters. Constitutional 
questions are of secondary importance. In the case of state or federal 
appropriations the question are more typically constitutional ones 
involving broad questions of social policy and for that reason it might 
be said the cases involving federal taxpayers are more closely related 
to the state taxpayer cases than are the municipal cases. 

The earliest case which frankly faced the problem appears to have 
been Jones v. Reed, 27 Pac. 1067, 1068 (Wash. 1891) which held that 
the taxpayer could not maintain such a suit. It relies on the in- 
violable sovereignty of the state as the basis for denying relief, infer- 
ring the same considerations that were handled less stiltedly in the 
Frothingham case. A number of other courts have adhered to this 
doctrine. Leading cases contra to the Iowa decision are: Asplund v. 
Hannett, 31 N. M. 641, 249 Pac. 1074 (1926) ; Shiefflin v. Komfort, 
212 N. Y. 520, 106 N. E. 675 (1914). The numerical weight of 
authority, however, is probably with the Iowa Court. For a leading 
case see Fergus v. Russel, 270 Ill. 304, 110 N. E. 130 (1915). It 
should be noted that many cases allowing the action have done so on 
a waiver of the jurisdiction or without express consideration of it. 

The Iowa Court seems to have slipped into its present position 
without really having been aware that the process was in progress. 
In Wertz v. Shane, supra, the court adopted the opinion of the County 
Judge who announced that, “Consequently we reach the conclusion 
that the distinction between the municipality and a sovereign state in 
the matter of a taxpayer’s right to sue is not recognized in Iowa,” 
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relying on Gallerno v. Long, 214 Iowa 805, 243 N. W. 719 (1932), 
and State v. Executive Council, 207 Iowa 923, 223 N. W. 737 (1929). 
Actually neither of these cases dealt with the problem directly, but 
allowed the action without comment. In Asplund v. Hannett, supra, 
the New Mexico Court, being forced with a similar set of half- 
hearted precedents, boldly took its stand against allowing such a suit. 
Realistically the controversy resolves itself into the question as to 
whether or not the court shall constitute itself the dictator of state 
expenditures. Theoretically the court will only intervene in case 
a suit is brought by a taxpayer, but since no inquiry is made as to 
the extent of the damage to the complainant it is probable that a case 
would be available for almost any appropriation. It should be noted 
that in none of these cases is there any actual fraud involved. The 
question is usually one of conflicting political and economic philoso- 
phies. R. R. W. 
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PATENT LiticaTion. By Leon H. Amdur. Washington, D. C.: 
Hampton Service. 1933. pp. 529. $10.00. 


The patent profession has heretofore lacked a text that assembled 
in convenient form not only the statutory provisions and equity rules 
governing the institution and prosecution of patent suits but also ex- 
cerpts from decisions which have interpreted the adjective law and 
outlined proper practice in patent infringement cases. Such a text 
has now been supplied by Leon H. Amdur in a recently published 
work entitled Parent LiTIGATION. 

In successive sections the author has considered the selection of the 
proper tribunal and district in which to institute suit, the determina- 
tion of the proper parties, the form and manner in which a cause of 
action may be set up and the defenses thereto pleaded, the use of in- 
terrogatories and bills for better particulars, the taking of testimony, 
the ascertainment of what recoveries are due, the character of injunc- 
tive relief available, the procedure on appeal, and the effect of prior 
adjudication. At the head of each subject considered, the statutory 
provisions and equity rules applicable thereto have been collected. 
These are followed by the text in the form of brief statements of a 
summary character indicating the matter under consideration with 
excerpts from one or more decisions in support of each proposition 
laid down. The text is well sub-divided and provided with appro- 
priate topical headings which materially facilitate the location of mat- 
ter pertinent to that under investigation. 

After a generalized consideration of the jurisdiction of Federal and 
State Courts to hear cases in which some patent question is involved, 
the controlling factors in determining the district within which suit 
may be brought are indicated by typical cases. Parties plaintiff are 
then analyzed depending upon whether they are owners of proprietary 
or of non-proprietary interests and also under circumstances when no 
privity exists between the parties and when the parties are in privity. 
Under parties defendant there is a full presentation of the various 
theories concerning the extent to which corporate officers may be in- 
cluded or held responsible for infringing acts and also a brief consid- 
eration of the rules governing intervention. 

As to stating a cause of action whether in equity or at law the 
author has followed the helpful practice of discussing separately each 
major allegation to be included, with excerpts from decisions pertain- 
ing thereto, and an approved form for each allegation is embraced in 
the text but outlined so that it may be easily segregated therefrom. 
As to the pleading of defenses a classification is followed which de- 
pends on whether the defense invalidates particular claims, invalidates 
the entire patent, bars the recovery of costs, limits the character of the 
relief or bars the particular suit. These main divisions are well sub- 
divided and approved forms for setting out each defense accompany 
the discussion as well as quotations pertaining to the defense in ques- 
tion. A chart tabulating the defenses and how they are presented 
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both at law and in equity facilitates an understanding of the manner 
in which they may be raised. 

Interrogatories, bills of discovery and bills for better particulars 
have received careful treatment, as have also the statutes and practice 
with respect to the taking of depositions and the production of docu- 
ments. A section on damages and profits canvasses the main points 
encountered in the determination of recoveries but within the scope 
of this work the analysis is not exhaustive. The subject of injunc- 
tions in patent suits has been carefully presented, and appellate pro- 
ceedings have been covered comprehensively. A consideration of the 
effect of prior adjudication as applicable to patent causes completes 
the author’s treatment of his subject. The work is well indexed and 
has a table of the cases cited. 

The author has shown painstaking analysis of his subject in the 
classification which he has adopted for the presentation of the matters 
included as well as an extensive review of authorities and discrimina- 
tion in the selection of cases and excerpts. The work is primarily a 
collection of quotations and precedents assembled to guide the prose- 
cution of patent litigation, and the author has injected little by way 
of personal interpretation and nothing by way of criticism. Rather, 
his own text is only an effort to summarize the points to be illustrated 
by the quotations, and therefore constitutes only a running generalized 
commentary by which to select the cases cited. The work will afford 
a useful handbook for matters of practice and be a particularly helpful 
guide to those desiring an introduction to the procedure governing 
patent litigation. Loyp H. Surron. 


Washington, D. C. 


INSANITY AS A DEFENSE IN CRIMINAL Law. By HENRY WEIHOFEN. 
New York: The Commonwealth Fund. 1933. pp. 524. $3.75. 


Insanity as a defense in the criminal law is one of the most vo- 
ciferously discussed, most severely criticized, and least understood of 
the many problems of legal reform. Revision of the law and pro- 
cedure of this particular subject has been attempted innumerable 
times with little betterment apparent. Criminologists, penologists, 
psychiatrists and sociologists have written much on the subject. By 
argument and examples of the failure of the present law and its 
administration in individual instances, they have urged this and 
that, but have accomplished little toward correction. One cannot 
improve a situation until one is fully conversant with and under- 
stands thoroughly the situation one would emend. 

The student of criminology will find in this volume a chart spread 
before him exposing the weak spots of the present status of the law, 
and from this basis he may recommend and counsel changes. With 
this map displayed it becomes apparent that reform is not so immi- 
nently needed in the substantive law in this particular instance, as 
in the procedure. Insanity, it is universally acknowledged, should be 
a defense; the difficulty lies in ascertaining what constitutes legal 
insanity. 

The practitioner will find in this book the tools with which he must 
work, the difficulties he must overcome, the advantages to be gained, 
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and in fact the law relative to each and every stage of the case clearly 
and succinctly set forth. In the defence of an accused, an attorney 
is not momentarily interested in what the law should be, but rather, 
in what the law is. The law is stated, in this work, not in the usual 
style of giving the majority and minority rule, but by giving each 
rule, be it only a shade different from another rule, and the juris- 
dictions adhering thereto are summarized and completely annotated. 
The subject is anatomized into the tests of insanity, the procedure, 
and the evidence and witnesses; following each division is a digest 
of all the reported cases by jurisdictions. This makes the work an 
invaluable ready reference for trial and appellate briefing. 

Aided by a grant from the Legal Research Committee of the Com- 
monwealth Fund, and sponsored by the University of Chicago Law 
School, Mr. Weihofen has prepared a meticulously factual study of 
the subject. The work is thorough. The facts are given without 
comment, displaying the situation as it is. The last portion of the 
book analyzes in the same manner the suggested reforms. Here, too, 
the author has omitted his personal opinions, stating in cold unbiased 
and accurate language, the methods and plans by which students of 
this topic hope to rectify the previously outlined situation. The 
picture of the status of the law is so clearly drawn that these sug- 
gested corrections may be easily fitted into the puzzle; their fitness 
and deficiencies readily recognized. A complete bibliography supple- 
ments the work. Wm. Armstronc HunrTER. 


Washington, D. C. 
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